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PREFACE TO THE FIFTH EDITION 


In the preparation of this edition the author’s purpose, as 
expressed in the Preface to his First Edition, has been borne in 
mind. The object sought to be achieved is to state the present 
law of indictable crimes in a form convenient of reference for the 
practitioner in his daily business. Case law and statute law 
have been incorporated down to July 1947. Endeavour has 
been made to retain the original text so far as possible, but with 
the passage of time it is inevitable that parts should be omitted 
or altered and that new matter should be added. As the text 
itself does not indicate the modifications that have been made, 
it is proper that some indication of them should be given here. 

The chapters on Beating and Cursing Parents and on Hame- 
sucken have been omitted. The chapter on Deforcement has 
been much reduced in scope. The text in the chapter on Theft 
dealing with the aggravation of being habit and repute a thief 
has also been reduced. 

The chapter on Falsehood and Fraud has been reconstructed 
and divided into two chapters, one on Fraud and the other on 
Uttering as Genuine. The chapter on Indictment has been 
recast and based on the provisions of the Act of 1887, the 
relevant sections of which have been quoted. The chapters on 
Assault, Coining, Conspiracy, Incest, and Rape have been 
extensively modified. 

In the chapter on Procedure after Trial the text dealing with 
appeals under the Act of 1926 is new, as are also the chapters 
dealing with Criminal Letters, the False Oaths Act of 1933, and 
the Prevention of Fraud (Investments) Act of 1939. No attempt 
has been made to collect exhaustively all the offences which 
under statute are indictable. 

It seems regrettable that modern legislation on treason 
should have left it possible, in relation to its present-day 
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punishment, to continue reference to the barbarities of the 
hurdle and the decapitation and quartering of the body. 

Summary procedure is referred to only in so far as the 
statutory provisions governing it have been applied to solemn 
procedure. 

The Index of Subject-Matter is completely new, and has 
been compiled on a fully alphabetical system. It is hoped that 
this Index may now afford ready and sufficient access to the 
matters treated of in the text. For that reason the Table of 
Contents no longer sets out the chapters into which the text is 
divided. 

The publishers have kindly undertaken responsibility for the 
indices of cases and of statutes, and this opportunity is taken by 
the Editors to express to them their thanks. 

The type employed in the printing of this edition is smaller 
than that used for any of the previous editions, and the margins 
and footnotes have also been reduced in size. 


J. W. 
D.J.S8. 


EpinBourGH, January 1948. 


PREFACE TO THE FIRST EDITION 


THE purpose of this Treatise is to supply the legal practitioner 
with a brief summary of the Criminal Law. 

In the practice of Criminal Courts, where the lawyer is often 
called upon to conduct the defence of an accused person, without 
the opportunity of previous preparation, and where points may 
emerge without there being the possibility of delay for study 
and research, it seems most important that some handy means 
of reference to the existing authorities should be available to 
him. The author trusts that the present work may in some 
measure answer this end. All things pertaining to style— 
except, it is hoped, clearness—have been sacrificed, with a view 
to condensation. 

The author most gratefully expresses his acknowledgment, 
and tenders his best thanks to the Right Hon. the Lorp JUsTICE- 
Cuerk, for the use of the MS. Notes of the late Lord Justice- 
Clerk Hope; to the Dean or Facutry, for the MS. Notes of the 
late Lord Moncreiff; to Mr CiucHorn, for the MS. Notes of the 
late Lord Cockburn; to Mr Joun Woop, for the MS. Notes of 
the late Lord Wood; and to Mr Davin B. Hops, for the late 
Lord Justice-Clerk Hope’s copy of Hume’s Commentaries, 
containing his Lordship’s MS. Notes. The much regretted 
death of the late Lord Ivory deprives the author of the pleasure 
of thanking him for his MS. Notes, which had been kindly lent 
to him by his Lordship. Thanks are also due to many friends 
who have lent manuscripts, books, and indictments, from which 
very great assistance has been obtained. Special thanks are 
due to Mr Lamonp, Advocate, Mr Comriz Tuomson, Advocate, 
and Mr Wixu1am Ines, Advocate, who kindly revised the 
work as it went through the press. Mr Lamonp not only 
revised the work, but devoted much time to assist in the correc- 
tion of the proof-sheets—a task involving great labour, from 
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the large number of cases quoted. Lastly, the author has to 
acknowledge the kindness of the gentlemen officially connected 
with the different Criminal Courts in Edinburgh, from whom 
he obtained valuable information as to the forms of procedure; 
and, above all, of Mr CHarman, of the Crown Office, who assisted 
most kindly in searching for unreported cases, and who also 
read over the work, and made many valuable suggestions. 


EDINBURGH, December 15, 1866. 


CONTENTS 


PAGE 


AUTHORITIES AND ABBREVIATIONS ‘ : ; : xi 
INDEX oF CASES ’ “ : : ; : . Cea 
INDEX OF STATUTES . : y ; - : memes 3 
INTRODUCTION . : : : , ; ’ . 1 
SuBJECT-MaTTER , ’ , s q : : 16 


InDEXx oF SuBJEcT-MATTER ’ : : : . 365 


ix 


ne 
qartiival, 14 oF $00 ease! 
: ; a of case OOF boat Luputty; tha ratiawe 
7 > Wivatoe of tb, ee whee aipeit offelaliy 48 
ined Comte in Eainbuegh ae 
ba tt .* : BRO 45 WD the fornys of os 
nit gooa all. ok Ser eae on the Crown Ofhee, who ms . 
gis Bis wes 3g for unteported (cases, aud en 
> oth, 2g made Hany. valuable: sont 


AUTHORITIES AND ABBREVIATIONS 


Adam 


Adv. Lib. Coll. 
Alison 


Anderson 
Ark. 
Bell’s Notes 


Boyle’s (L. J.-C. = MSS. 
Broun 


Buchanan 


Burnett . 


Campbell 


Cockburn’s ree MSS. 


Couper 
Cr. App. R. 


D. ‘ ] ‘ 
Deas and Anderson . 


Dickson . 


Dow 


PRS 
Fountainhall 


Fraser 


Hope’s (L. J.-C.) MSS. 


Hope’s (L. J.-C.) MS. 
Notes to Hume 


Hume 


Hutchison 


Reports of Cases before the High Court of Justiciary 
(Edwin Adam, 1893-1916). 

Collection of Indictments in the Advocates’ Library. 

Principles and Practice of the Criminal Law of Scotland 
(1831). 

Anderson’s Criminal Law (1904). 

Reports of Cases before the High Court and Circuit 
Courts of Justiciary (Arkley, 1846-1848). 


A Supplement to Hume’s Commentaries on the Law of 
Scotland respecting Crimes (1844). 

Manuscript Notes on Indictments. 

Reports of Cases before the High Court and Circuit 
Courts of Justiciary (Broun, 1842-1845). 

Reports of certain remarkable Cases in the Court of 
Session, and Trials in the High Court of Justiciary. 

A Treatise on various branches of the Criminal Law 
of Scotland. 


The Law and Practice of Citation and Diligence (1862). 

Manuscript Notes of Trials in Circuit Courts. 

Reports of Cases before the High Court and Circuit 
Courts of Justiciary (Couper, 1868-1885). 

Criminal Appeal Reports (English). 


Cases decided in the Court of Session (Dunlop). 

Cases decided in the Court of Session, Jury Court, and 
High Court of Justiciary. 

A Treatise on the Law of Evidence in Scotland (3rd 
Ed., 1887). 

Reports of Cases upon Appeal, and Writs of Error in 
the House of Lords. 


Decisions of the First and Second Division of the Court 
of Session—Faculty Collection. 

The Decisions of the Lords of Council and Session. 

A Treatise on the Law of Scotland as applicable to the 
Personal and Domestic Relations. 


Manuscript Notes of Trials in High Court and Circuit 
Courts. 

Manuscript Notes on his Lordship’s copy of Hume’s 
Commentaries on the Law of Scotland respecting 
Crimes. 

Commentaries on the Law of Scotland respecting 
Crimes (1829). 

Treatise on the offices of Justices of Peace, Constable, 
etc., in Scotland. 

xi 


Irv. 


Ivory’s (Lord) MSS. . 


J.C. 
Law Journal 
M.. 


MacLaurin 


Macph. 
MacQueen 


Moncreiff’s (Lord) MSS. 


More 


R. (J.) 
Russell 


White 


Wood’s (Lord) MSS. . 


Wood’s (Lord) Coll. . 


CRIMINAL LAW OF SCOTLAND 


Reports of Cases before the High Court and Circuit 
Courts of Justiciary (Irvine, 1852-1867). 
Manuscript Notes of Trials in the Circuit Courts. 


Justiciary Cases (1917 to date). 
Probate, Matrimonial and Admiralty Reports. 


The Decision of the Court of Session in the form of a 
Dictionary (Morrison). 

Arguments and Decisions in remarkable Cases before 
the High Court of Justiciary and other Supreme 
Courts of Scotland. 

Cases decided in the Court of Session, étc. (Macpherson), 

Reports of Scotch Appeals, and Writs of Error, etc., in 
the House of Lords. 

Manuscript Notes of Trials in the High Court and 
Circuit Courts. 

Lectures on the Law of Scotland. 


Cases decided in the Court of Justiciary (Rettie). 
A Treatise on Crimes and Misdemeanours. 


Session Cases. 

Reports of Cases decided in the Supreme Courts of 
Scotland (Scottish Jurist). 

The Scottish Law Reporter. 

Scots Law Times. 

Cases decided in the Court of Session (Shaw, 1821-1838). 

Decisions of the Court of Justiciary (Patrick Shaw. 
1819-1831). 

Decisions of the Court of Justiciary (John Shaw, 
1848-1852). 

Session Notes. 

A Summary of the Powers and Duties of Juries in 
Criminal Trials in Scotland. 

Reports of Cases decided in the Court of Session, Teind 
Court, Court of Exchequer, Court of Justiciary. 
Reports of Cases before the High Court and Circuit 

Courts of Justiciary (Swinton, 1835-1841). 
Reports of proceedings in the High Court of Justiciary 
(Syme, 1826-1829). 


Reports of Cases before the High Court and Circuit 
Courts of Justiciary (White, 1885-1893). 

Manuscript Notes of Trials in the Circuit Courts and 
Notes on Indictments. 

Lord Wood’s Collection of Indictments. 


INDEX OF CASES 


A 


A. E., H.M. Adv. v. (1887), 148, 288. 
H.M. Adv. v. (1937), 148, 218. 

Abercrombie, H.M. Adv. v. (1896), 97. 

Abinet v. Fleck (1894), 123, 

Acaster v. Anderson (1912), 287. 

Adair v. Hill (1943), 12, 246. 
v. Isaacs (1946), 75. 
v. M‘Garry (1933), 325. 

Adams, H.M. Adv. v. (1820), 65 

Adams v. M‘Kenna (1906), 240. 

Adams, Will. (1829), 40. 

Adamson, H.M. Adv. v. (1677), 18. 
H.M. Adv. v. (1843), 336. 

Adamson and Ogilvy (1732), 116. 

Adcock v. Archibald (1925), 53 

Adie, H.M. Adv. v. (1843), 141. 

Advocate, H.M. (1880), 212. 

A. E. (1887), 148, 288. 

A. E. (1937), 148, 218. 

Abercrombie (1896), 97. 

Adams (1820), 65. 

Adamson (1677), 18. 

Adamson (1843), 336. 

Adie (1843), 141. 

Affleck (1824), 153. 

Affleck (1842), 118. 

Aimers (1857), 263. 

Aird (1693), 93. 

Aitchison (1833), 63. 

Aitchison (1835), 65. 

. Aitken (1750), 56. 

. Aitken (1823), 114. 

. Aitken (1902), 15. 

. Aitken (1926), 313. 

. Alcock (1857), 269. 

. Alcorn (1827), 108. 

Alexander (1823), 340. 

Alexander (1838), 312. 

Alexander (Humphreys or) (1839), 
63, 191, 210, 221, 292, 295, 296, 
299, 321, 323, 325, 326, 328, 330, 
333, 347. 

. Alisons (1838), 94, 326. 

. Allan (1774), 24, 26. 

. Allan (1826), 267. 

. Allan (1834), 64. 

. Allan (1840), 245. 

, Allan (1842), 309. 

. Allan (1872), 349. 

. Allan (1873), 191. 


Seesessesseseeseesseees 


eeeeeee¢ed 


Advocate, H.M., Allenby v. (1938), 45, 
360. 


v. Alston and Forrest (1837), 19, 27. 
v. Alves (1830), 10. 

v. Anderson (1713), 141. 

v. Anderson (1800), 24. 

v. Anderson (1852), 30. 

v. Anderson (1858), 33, 35. 

v. Anderson (1862), 27. 
Anderson v. (1870), 207. 

v. Anderson (1887), 33. 

v. Anderson (1923), 66. 

v. Anderson (1928), 114, 255. 

v. Anderson and Glen (1823), 90. 

v. Anderson and Lindsay (1818), 23. 
v. Anderson and Marshall (1728), 37. 
v. Anderson and others (1946), 277. 

Angus v. (1905), 81, 239. 
Angus v. (19385), 165, 166, 167, 186. 
: Annesley (1831), 142. 
. Viscount Arbuthnoté (1848), 352. 
. Arcus (1844), 26. 
. Armitage (1885), 103. 
. Armstrong (1844), 146. 
. Arnot (1864), 271. 
. Arrol (1869), 219. 
. Arthur (1836), 80, 81, 82. 
sh and Cairns (1848), 20, 24. 
. Ashton (1837), 27. 
Auchincloss and Inglis (1852), 3 
. Auld (1856), 102, 104. 
. Baillie (1714), 23. 
. Baillie (1823), 165, 166. 
. Baillie (1825), 65. 
. Baillie and M‘Currach (1870), 102, 
230. 
v. Ballantyne (1859), 145. 
Banaghan v. (1888), 312, 330, 334. 
. Bannatyne (1847), 52, 56, 58. 
. Barbier (1867), 6. 
. Barbour (1887), 252. 
. Barclay (1833), 271. 
Barclay and Temple (1830), 28, 30. 
. Barnet (1831), 281. 
. Barr (1839), 165. 
. Barr (1850), 294. 
. Barr (1876), 9. 
Barr v. (1927), 59, 64, 303, 326, 358. 
v. Barry (1720), 133. 
v. Bartholomew and others (1825), 
142. 
v. Bathgate (1710), 98. 
v. Bauchop (1840), 311. 


Ca RA RR 


eeeeseeeee 


xiv 


Advocate, H.M. v. Baxter (1867), 282. 


v. Baxter (1908), 5, 114. 

v. Beaton (1842), 109. 

- Beaton (1856), 312. 

. Beaton or Macdonald (1794), 54 


. Becket (1831), 18 
. Begg (1803), 52. 
. Bell (1736), 210. 
. Bell (1830), 50. 
. Bell (1835), 330. 
. Bell (1850), 193. 
. Bell (1892), 274. 
. Bell (1936), 260, 267. 

ell v. (1945), 313, 358. 

. Bell and Bannatyne (1751), 141. 
Bell and Falconer (1832), 3 
Bellie (1600), 84. 

Beveridge (1860), 301, 326. 
Bickerstaff (1926), 205, 210, 281. 
Binnie and Orrock (1827), 139. 
. Binning (1662), 64. 

. Black (1714), 154. 

. Black (1841), 31. 

. Black (1857), 323. 

. Black (1887), 274, 289, 319. 

. Black (1894), 277. 

Blackwood (1853), 109. 

Blair (1830), 42 

Blair (1836), 109, 309, 310. 

. Blair (1844), 298, 309. 

. Blair (1845), 353. 

Blair and others (1868), 132. 

- Boax (1827), 24. 

. Bonella (1848), 66. 

. Bonnar (1909), 324. 

. Bonthorn (1763), 10, 14. 

. Borland (1826), 49, 55. 
Borthwick v. (1862), 323. 

v. Bowers (1819), 10 

wv. Boyd (1842), 102, 104. 

Boyd v. (1927), 355. 

Boyd v. (1939), 357. 

v. Boyd and others (1823), 7 

v. Boyle (1826), 23. 


, 20. 


eeleececeereestetdeeeceecseseseetepeeceesrseeces 


v. Boyle and others (1859), 131, 165, 


186. 
. Bradbury (1872), 56, 191, 222. 
. Bradley (1850), 45. 
. Braid (1823), 146. 
. Braid (1834), 221, 295. 
. Braithwaite (1945), 14, 97. 
Brash and White (1840), 278. 
. Breckenridge (1836), 88, 89. 
. Breen (1921), 11, 271, 350. 
Brims (1887), 203, 314. 
. Broadley (1885), 98. 
. Brodie (1846), 88, 98, 330. 
. Brodie and others (1842), 42. 
. Brooks (1861), 231. 
. Brown (1588), 79. 


eseecreeeeeseeece 


Beatson and M‘Pherson (1820), 346. 


CRIMINAL LAW OF SCOTLAND 


Advocate, H.M. v. ergo (1664), 89, 90. 


seesesseeeseereseseseswesseseeeetFteeeceeeceeeeletetsces 


. Brown (1735), 9 

. Brown (1753), 7 

. Brown (1832), 223, 297. 
)» 
)s 


64, 312. 
265, 293, 309. 


Brown (1833 
Brown (1836 


. Brown (1837), 112. 
. Brown (G.) (1839), 35, 48, 274. 
. Brown (N.) (1839), 63 


. Brown (1843), 166. 
. Brown (1844), 150, 151. 


. Brown (1845), 360. 


. Brown (1846), 146. 


. Brown (1855), 304. 

. Brown (1866), 9. 

. Brown (1879), 88, 98. 

. Brown (1882), 14. 

. Brown (1886), 10, 14, 97. 
. Brown (1907), 2, 91, 271. 


Brown and Henderson (1832), 310. 
Brown and Kelly (1827), 50. 
Brown and M‘Leish (1856), 291. 
Brown and Macnab (1793), 57. 
Brown and Wilson (1773), 6 


. Browne (1903), 38, 67, 336. 
. Bruce (1842), 312. 
. Bruce (1855), 98. 


ruce v. (1936), 324. 
Bruce and Arrot (1691), 7. 
Bryan and others (1841), 80, 170. 


. Bryce (1639), 8. 
. Bryce (1844), 320. 
. Bryce (1864), 10, 312. 


Bryson (1910), 257. 


. Buchan (1819), 297. 


Buchan (1833), 286, 310. 


. Buchan (1863), 228. 


Buchanan (1728), 79, 81. 


. Buchanan (1817), 99. 


Buchanan (1824), 125. 


. Buchanan (1837), 334. 


v. Buchanan and others (1725), 133. 


B 


v. Burke and M‘Dougal (1828), 


eeeoseseece 


SS Secs 


urgh v. (1944), 317, 336, 360. 

90, 
281. 

Burn and others (1842), 109, 138. 


- Burnet (1834), 116. 
. Burnet (1851), 315. 


Burns and others (1863), 140. 


. Burnsides (1863), 217, 328. 
. Burton and others, 174. 


. & W.v. (1929), 357. 


. Cairney (1897), 21. 
. Cairns (1841), 288. 


Cairns and others (1837), 115, 133, 
134, 135, 222. 


. Calder (1693), 172. 

. Caldwell (1866), 10. 

. Cameron (1811), 98. 
. Cameron (1832), 28. 
. Cameron (1839), 335. 


INDEX OF CASES xv 


Advocate, H.M. v. Cameron (1850), 257. 

v. Cameron (1851), 22, 42. 

v. Camerons (1911), 1, 53, 58, 237, 

254. 

Campbell (1809), 10, 14. 

Campbell (1819), 88. 

Campbell (J. or A.) (1822), 54. 

Campbell (W.) (1822), 220. 

Campbell (1823), 84, 85. 

Campbell (1824), 50. 

. Campbell (1836), 90. 

. Campbell (1837), 203. 

. Campbell (1845), 46. 

. Campbell (1868), 212, 268. 

. Campbell (1921), 15, 98. 

Campbell v. (1941), 357. 

v. Campbell and others (1819), 52. 

v. Carlyle (1839), 219. 

v. Carmichael (1700), 100. 

v. Carnegie (1728), 2. 

v. Carr (1837), 12. 

v. Carr (1854), 129, 130. 

Carraher v. (1946), 98, 363. 

v. Carrigan and Robinson (1853), 27, 

29. 

. Carson (1927), 351. 

. Carter (1831), 165. 

. Carter (1832), 23. 

. Cathie (1823), 13, 69. 

Cathie (1830), 30, 31. 

. Cathie (1833), 329. 

Cattanach (1838), 218. 

Cattanach (1840), 63. 

. Cavalari (1854), 317, 331. 

Chalmers (1828), 35. 

. Chisholm (1849), 19. 

. Christie (1731), 97. 

Christie v. (1939), 336. 

v. City of Glasgow Bank Directors 
(1879), 34, 47. 

v. Clafton (1871), 10. 

v. Clancy (1834), 281. 

v. Clapperton (1833), 27. 

v. Clark (1829), 267. 

v. Clark (1849), 228. 

v. Clark (1865), 121. 

v. Clark (1867), 67. 

v. Clark (1877), 102. 

v. Clark (1935), 237, 281. 

v. Clark and Brown (1802), 21. 

v. Clark and Greig (1842), 293, 296, 
310. 


Ssseeesessss 


eeeseeeeeeeecer 


v, Clark and others (1859), 55. 
Clayton v. (1906), 57. 

v, Cleary (1846), 281. 

v. Clerk (1634), 54. 

v. Clerk and others (1676), 91. 
v. Climie (1838), 46. 

v, Clunie (1882), 69, 70. 

v. Clyne (1875), 269, 274. 

v. Coalston (1785), 10. 


Advocate, H.M., Cockerell v. (1943), 355. 


. Coggans (1905), 12, 246. 

. Collins (1835), 229. 

Colquhoun (1899), 243. 

Common (1860), 301, 302. 

. Connor (1829), 312, 326. 

. Cook (1616), 141. 

. Cook (1897), 68. 

. Cook (1917), 67. 

. Cooke (18383), 69. 

. Cooper (1842), 102. 

v. Cooper (1843), 278. 

Corcoran v. (1932), 245, 308, 358. 
Cornwallis v. (1902), 245, 308, 333. 
v. Costine (1712), 168. 

v. Coupland (1863), 282. 

Courtney (1743), 24, 

. Coutts (1746), 8. 

. Coutts (1899), 52. 

. Cowan (1734), 110. 

. Cowan (1812), 99. 

Cowie (1824), 24. 

Crabb (1827), 293. 

Craig (1551), 57. 

. Craig (1827), 125. 

. Craig (1862), 230. 

. Craig (1867), 339, 347. 

Craighead (1750), 53. 

Cranston (1931), 101, 142. 

. Cranstoun (1723), 42. 

. Craw (1827), 90, 94. 

. Craw (1839), 125, 218. 

Crawford (1847), 99. 

Crawford (1850), 128. 

Crawford (1918), 350. 

. Cregan (1879), 62. 

. Creighton (1842), 218. 

Creighton (1876), 218. 

Creighton v. (1904), 217. 

vw. Crieff and Cordie (1719), 7. 

v. Crocket (1864), 258. 

v, Cromarty and Connell (1843), 235. 
v. Crossan (1817), 80. 
v 
v 
v 


eeseseeeeer 


Sesesesseeeesereeee2 ee ¢e¢ees2 


. Crossan (1869), 285. 
. Cruickshank (1829), 53, 54. 
. Cumming (1848), 177, 179, 186, 
210, 305, 311, 332, 341, 342. 
v. Cumming and Maccartney (1828), 


2. 
Cummings (1830), 21. 
Cunningham (1677), 79. 
Cunningham (1869), 32. 
Cunningham (1939), 313, 328. 
Currie and others (1838), 137. 
Currie and Ramsay (1873), 102. 
Cuthbert (1842), 314, 330. 
D. (1944), 278. 
. Dales (1834), 332. 
Dalrymple and Joyner (1785), 91. 
Daly and James (1850), 294. 
. Dalziel (1842), 34, 192. 


seeesessesese 


Xvi 


Advocate, H.M. v. Damaree and Pur- 


chase (1710), 173, 174. 
. Daniel (1891), 62. 
. Darling (1830), 340. 
. Darrachs (1725), 136. 
Davidson (1791), 60. 
. Davidson (1841), 28, 335. 
Davidson and M‘Cormick (1882), 
110. 
. Davie (1881), 296. 
Davis and Wiltshire (1740), 6, 7, 96. 
. Dearie (1866), 211. 
Deenney (1853), 14. 
. Delaney (1945), 97, 248, 255. 
Dempster (1862), 263, 279, 282, 
291, 323, 327. 
Deuchars (1834), 20. 
Devin and Polin (1829), 27. 
. Devlin (1828), 65. 
. Dewar (1777), 20. 
Dewar v. (1945), 11, 18, 301. 
v. Dewar and others (1842), 115, 118. 
v. Dick (1901), 254. 
v. Dick and Lawrie (1832), 2, 58. 
Dickie v. (1896), 309. 
v. Dickson (1724), 110. 
v. Dickson (1837), 293. 
v. Dickson (1847), 142. 
v. Dingwall (1867), 10, 14, 88, 185, 
186, 295, 303, 304. 
Docherty v. (1945), 7, 8, 360. 
v. Donald and Oliver (1573), 79. 
v. Donaldson (1611), 62. 
v. Donaldson (1836), 295. 
v. Donaldson and Calder (1780), 7. 
Donnelly v. (1945), 312. 
v. Dott (1829), 29 
v. Dott (1855), 245. 
Dougall v. (1945), 361. 
Dougall and Hamilton wv. (1945), 285. 
. Dougherty (1824), 220. 
. Dougherty and others (1844), 62. 
. Douglas (1667), 90. 
. Douglas (1682), 80. 
. Douglas (1816), 54. 
. Douglas (1817), 21. 
Douglas (1827), 82, 271. 
Douglas (1834), 334. 
Douglas (1865), 218, 219. 
Douglas and Irving (1866), 124. 
. Dow (1830), 116. 
Dowd and Furie (1852), 312. 
. Downie (1865), 311. 
. Dreghorn (1807), 106. 
. Drever and Tyre (1885), 101, 281. 
. Drysdale or Anderson (Fallasdale 
or) (1826), 80, 81. 
. Drysdale and others (1848), 102, 
103, 104, 142. 
. Dudley (1864), 102, 231. 
. Duff (1910), 315. 


eseeece 


eeecees 


qe eis 


eeeteeeceeeeececes 


<¢ 


ee 


CRIMINAL LAW OF SCOTLAND 
Advocate, H.M. v. Duff and Falconer 


(1831), 334. 


v. Duggin and Ketchen (1828), 21, 220. 

v. Dunbar (1762), 56. 

v. Dunbar and Forsyth (1714), 57. 

v. Duncan (1845), 109. 

v. Duncan (C.) (1849), 25, 29. 

v. Duncan (W.) (1849), 47. 

v. Duncan (1852), 139. 

vw. Duncan (1862), 281. 

v. Duncan (1864), 139, 193. 

v. Duncan (1875), 268, 280. 

v. Duncan and Cumming (1850), 6 
62. 

v. Duncan and Mackenzie (1831), 29, 
334. 

v. Lord Dunglas (1836), 212. 

v. Dunipace (1842), 42, 57. 

v. Dunlop (1828), 31. 

v. Dunn and M‘Daniel (1876), 128, 
129. 

v. Durrand and others (1830), 7. 

v. Duthie (1849), 85. 

v. Dykes and Goodall (1827), 327. 

v. Easton and others (1832), 25. 

wv. Edgar (1747), 88. 

vw. Edgar (1828), 220. 

v. Edmiston (1866), 1, 312, 334. 

v. Edmonston and Brown (1834), 21. 

v. Edmonstone (1909), 14, 304. 

v. Edney (1833), 120, 309. 

v. Edwards (1761), 128. 

v. Elliot (1800), 60. 

v. Emond (1829), 267, 293, 297, 312, 
314, 315, 318, 319. 

v. Evans and Denwood (1873), 100, 
229. 

v. Eviot (1614), 21. 

v. Ewart (1828), 2. 

v. Ewing (1940), 99, 193. 

v. Faill and others (1877), 102. 

v. Fairney and others (1720), 11, 136. 

v. Fairweather (1836), 272, 327. 

v. Fairweather (1842), 124, 125. 

v. Fairweather (1861), 221, 326. 

vw. Falconer (1812), 56. 

v. Falconer (1847), 324. 

v. Falconer (1852), 13, 43. 

v. Fallasdale or Drysdale or —— 
(1826), 80, 81. 

v. Fallon (1867), 112. 

v. Farquharson (1854), 20, 26. 

v. Farrell (1872), 336. 

v. Fawcett (1869), 331. 

v. Fay (1847), 99, 124, 125. 

v. Fegen (1838), 40. 

v. Ferguson (1809), 57. 

v. Ferguson (1825), 50. 


v. Ferguson (1881), 14. 
v. Ferrier (1813), 185. 
v. Field (1838), 34. 


INDEX OF CASES xvii 


Advocave, H.M. v. Fife (1687), 127, 163. 


v. Fife (1691), 95, 105. 


v. Findlater and Macdougall (1841), 


127. 
. Finlay and others (1826), 68. 
. Finney (1848), 142, 226, 229. 
. Fitchie (1856), 118. 
Fitton and others (1830), 29. 
. Fitzherbert (1858), 118. 
Fleming (1848), 82. 
Fleming (1866), 272. 
Fleming (1885), 45, 312. 
. Fletcher (1846), 98, 309, 327. 
. Fletcher (1847), 279. 
. Flinn and Brennan (1848), 87. 
Foodie and Campbell (1837), 62. 
. Forbes (1718), 168. 
» Forbes (1820), 64. 
. Forbes (1845), 50. 
Forbes (1858), 265. 
. Forgan (1871), 64. 
. Forrest (1823), 269. 
. Forrest (1837), 97, 316. 
. Forrester (1751), 63. 
. Forsyth (1866), 265, 309. 
Foster v. (1932), 287, 358, 359. 
vw. Francia (1716), 172. 
Frank v. (1938), 359. 
. Fraser (1701), 54. 
. Fraser (1720), 79, 80. 
. Fraser (1744), 121. 
. Fraser (1759), 128. 
. Fraser (1784), 133. 
. Fraser (1831), 25. 
Fraser (1839), 154, 323, 327. 
. Fraser (1847), 120, 193. 
Fraser (D.) (1850), 35. 
Fraser (E.) (1850), 109. 
. Fraser (1852), 272, 279. 
Fraser (1859), 56, 59, 63, 64. 
. Fraser (1861), 221. 
Fraser (1878), 11, 98, 265, 348. 
Fraser (1893), 208. 
. Fraser and Gunn (1827), 26 


- 


eeeeetseeeereeee¢rer¢r¢eer¢ ¢e¢@ 


Fraser and Wright (1835), 326. 
. Fulton (1841), 121. 

Gadesby (1790), 29. 

Gairdner (1838), 265. 

. Gall (1820), 257. 

. Gall (1856), 110, 111. 

allagher v. (1937), 78, 196. 
Gallie (1832), 170. 

Galloway (1836), 286, 310, 347. 
Galloway (1839), 267. 
Galloway (1857), 62. 

Galloway (1894), 276. 


Ssessossesessessessssee¢sese¢ 


v. Galloway and Sutherland (1829), 31. 


v. Gardiner (1837), 305. 
v. Garrett and Edgar (1866), 17. 
v. Geddio and others (1720), 133. 


Fraser and Rollins (1920), 2, 89, 90. 


igs" H.M. v, Gemmell (1781), 
. Gemmell (1841), 125. 

. Gibb (1833), 233. 

. Gibb (1871), 230, 328. 

Gibb and others (1835), 297. 

. Gibson (1842), 220. 

. Gibson (1844), 9, 10, 304. 

. Gibson (1845), 125. 

. Gibson (1848), 295. 

. Gibson (1871), 281. 

. Gibson and others (1842), 134, 

. Gilchrist (1741), 11, 20, 128, 133. 
. Gilchrist (1831), 220, 293, 300. 

. Gilchrist and Hislop, 30. 

. Gilkie (1720), 133. 

- Gillan (1910), 188, 189, 324. 

. Gillespie and Edwards (1827), 3, 60. 
. Gillespie and others (1694), 105. 
Gillespie and others (1827), 81. 
. Gillies (1828), 54. 

. Gillies (1831), 64. 

. Gilmour (1844), 295. 

. Gilmour (1938), 97, 255. 

. Givan (1846), 40. 

. Glen (J.) (1827), 293. 

. Glennie (1864), 218. 

. Goldwyre (1856), 232. 

. Gollan (1875), 282. 

. Gollan and others (1883), 132. 

. Goodall (1888), 200. 

. Goodwin (1837), 320. 

. Gordon (1691), 95, 105. 

ordon vw. (1754), 176. 

. Gordon (1782), 23. 

. Gordon (1846), 35. 

. Gordon (1921), 11, 350. 

. Gourlay (1907), 102. 

. Gove (1882), 14. 

. Gow (1831), 330. 

. Gowans (1831), 101, 103. 

. Grace (1835), 98. 

. Graham (1703), 125. 

. Graham (1717), 21. 

. Graham (1727), 100. 

. Graham (1813), 102. 

. Graham (1842), 12, 351. 

. Graham (1897), 114. 

. Grahame (1786), 54. 

Grahame (1847), 19. 

Grainger and Rae (1932), 119, 120. 
Granger (1863), 139, 140. 

. Granger (1878), 14, 295. 

. Grant (1712), 84. 

. Grant (1820), 292, 297. 

. Grant (1827), 327. 

. Grant (1835), 27. 

. Grant (1862), 315. 

Grant v. (1938), 299, 327, 358, 359. 
v. Grant and others (1720), 133. 
v. Grant and others (1848), 179. 


essseeesegeesseeee¢erere&¢seseeeree geee ese eseseseeeceseesesereereerecerecescs 


XVili 


Advocate, H.M. v. Grassom and Drum- 


mond (1884), 102, 142. 

. Gray (1581), 21. 

. Gray (1678), 90. 

. Gray (1737), 128. 

Gray (1773), 10. 

Gray (1803), 33, 35. 

. Gray (1827), 57. 

Gray (1836), 104. 

Gray and others (1751), 124. 

Greatrex and others (1867), 69. 

Greenhuff (1838), 154, 193. 

. Grieve (1833), 317. 

. Grieve (1866), 80. 

riffen v. (1940), 62, 235, 303, 
305, 307. 

. Gunn (1819), 257. 

. Guthrie and Convery (1867), 30. 

. Hagans (1853), 118. 

. Hall (1789), 54. 

Hall (1881), 56, 191, 272, 280. 

Hall and Donnelly (1835), 50. 

Hall and Gray (1946), 193. 

Hall and others (1849), 56, 62, 63. 

Halliday and others (1597), 64. 

Hamilton (1676), 7. 

Hamilton (1807), 90. 

Hamilton (1814), 54. 

Hamilton (1826), 8. 

Hamilton (1833), 67. 

. Hamilton (1844), 347. 

. Hamilton (1849), 68. 

. Hamilton (1857), 99. 

. Hamilton (1880), 273. 

Hamilton v. (1934), 325. 

Hamilton v. (1938), 237, 346, 359, 361. 

v. Hamilton and Campbell (1806), 80. 

v. Hamilton and Green (1716), 10. 

v. Hamilton and Hutchison (1874), 

104. 

v. Hamilton and others (1833), 27. 

v. Handley and others (1842), 39. 

Hanley v. (1946), 207. 

v. Hannah (1860), 221. 

v. Hannah (1883), 269. 

v. Hannah and Higgins (1836), 270, 
336. 

. Hardie (1831), 317, 340. 

. Hardie (1847), 99, 228. 

. Hardinge (1863), 19, 54. 

. Hardy (1938), 291. 

. Harkins or Harkisson (1842), 56. 

Hart and others (1854), 132. 

. Harvey (1811), 54. 

. Harvey (1833), 23, 29, 340. 

. Harvey (1835), 65, 316, 318, 326. 

Haslam v. (1936), 245, 358. 

. Hastie (1863), 165. 

. Hawkins (1769), 106. 

- Hawton (1861), 106, 281. 

- Hay (1710), 166, 167. 


assesseseses¢ 


Seesigseessssseee4¢ 


eeeceeceecs 


e,2 ee 


CRIMINAL LAW OF SCOTLAND 
Advocate, H.M. v. Hay (1780), 2. 


v. Hay (1822), 320. 

. Hay (1824), 165. 

. Hay (1858), 312. 

. Hay (1877), 221. 

. Hay and Thomson (1692), 4, 5. 

Heartside (1608), 33. 

Heidemesser (1880), 88. 

Hempson (1839), 286. 

Henderson (1789), 99. 

Henderson (1829), 147. 

Henderson (1830), 60. 

Henderson (1836), 303, 317. 

Henderson and Craig (1836), 30. 

Henderson and Lawson (1842), 104. 

Henderson and others (1850), 102, 
142, 292, 342. 

v. Hendrie (1828), 69. 

v. Hendry (1839), 62. 

v. Hendry and Craighead (1857), 314. 

v 

v 


Bisse sssssgsse3 


. Herdman (1784), 83. 
. Heron (1838), 38. 

Heron v. (1914), 189. 

v. Hervey (1835), 66. 

v. Hetherington (1915), 191. 

v. Hews and others (1720), 11, 43. 

v. Higgins (1913), 10. 

v. Highlands (1829), 21, 40. 

v. Hill (1879), 19, 218. 

v. Hill (1941), 97, 255. 

Hillan v. (1937), 93, 116, 360. 

v. Hinchy (1864), 53. 

Hobbs v. (1893), 208. 

v. Hodkinson and Morton (1903), 49. 

v. Hoggan (1893), 123. 

v. Holland (1808), 42. 

. Holm and Fraser (1844), 169. 

. Holmes and Lockyer (1869), 49. 

. Home (1723), 90. 

. Honyman (1726), 141. 

. Horn and Maclaren (1831), 31, 296. 

- Horne (1814), 65, 69. 

. Hosey (1826), 31. 

. Hosie (1837), 272. 

. Houston (1833), 87. 

‘ Selec and Ewing (1847), 104, 

142. 

. Howison (1831), 286. 

Howison (1847), 62. 

Howison (1871), 289. 

. Hoyes (1848), 23. 

. Hughan (1810), 57. 

. Hughes (1842), 3, 237. 

. Huie (1842), 17, 221. 

Hull v. (1945), 268, 352, 357. 

v. Hume (1732), 10, 93. 

v. Humphreys (1837), 13. 

v. Humphreys or Alexander (1839), 
63, 191, 210, 221, 292, 295, 296, 
299, 321, 323, 325, 326, 328, 330, 
333, 347. 


SsSeoce ccs sscs 


eeseeces 


INDEX OF CASES ex 


Advocate, H.M. v. Hunter (1801), 24. 

v. Hunter (1838), 292. 

v. Hunter (1840), 353. 

v. Hunter (1890), 38, 338. 

v. cm and others (1837), 4, 227, 

Ue 

v. Hunter and others (1838), 128, 138, 
185-187, 210, 292, 293, 296, 316, 
318, 326, 330, 332, 334, 340, 345. 

v. Hunter and Peacock (1860), 169. 

v. Hutchison or Arrol (1818), 54. 

v. Hutchison (1872), 53, 56, 59. 

v. Hutchson and Carter (1831), 165. 

v. Hutton (1837), 170, 353. 

v. Imrie (1863), 61. 

v. Inglis (1720), 169. 

v. Inglis and Gillvear (1848), 30. 

v. Inglis and others (1784), 99. 

v. Innes (1600), 141. 

v. Innes (1833), 293. 

v. Innes and Blair (1834), 21. 

v. Innes and M‘Ewan (1831), 267. 

v. Irvine (1784), 21. 

v. Irvine (1827), 31. 

v. Irving (1815), 98. 

v. Irving (1833), 115. 

v. Irving (1838), 265, 309. 

v. Itansen (1858), 283. 

v. Jack and Ewing (1765), 57. 

v. Jackson (1810), 101. 

vw. Jacob (1908), 71, 72. 

v. Jafferson and Forbes (1848), 98. 

v. Jaffray (1815), 128. 

v. Jamieson (1786), 21. 

v. Jamieson and others (1842), 2. 

v. Jardine (1858), 26, 27. 

v. Jeffray (1838), 295. 

v. Jeffrey (1840), 127. 

v. Jeffrey (1842), 65, 66, 191. 

v. Johnie (1775), 67. 

v. Johnston (1715), 110. 

v. Johnston (1786), 21. 

v. Johnston (1787), 17. 

v. Johnston (1806), 24. 

v. Johnston (1845), 298, 314. 

v. Johnston (1848), 278. 

v. Johnston and Riddell (1775), 25. 

v. Johnston and Webster (1827), 102. 

v. Johnstone (1831), 88. 

v. Johnstone (1892), 154. 

v. Johnstone (1926), 5, 114. 

v. Johnstone and M‘Queen (1842),142. 

v. Jones and Malone (1840), 88, 98. 

v. Jordan (1826), 347. 

v. Joseph (1929), 222. 

v. Kain (1846), 99. 

v. Kane (1892), 15. 

v. Keay (1837), 99, 115, 116. 

v. Keen (1926), 314. 

v. Keith (1875), 32, 45, 204, 205, 243. 

v. Kelly (1829), 317. 


Advocate, H.M. v. Kelly (1843), 203. 


v. Kelly (1885), 123. 

v. Kennedy (1822), 293. 

v. Kennedy (1831), 29. 

v. Kennedy (1838), 283, 327, 342. 

Kennedy v. (1896), 253, 307, 343. 

v. Kennedy (1907), 234, 306, 311. 

Kennedy v. (1944), 10, 15, 98, 117. 

v. Kennedy and Nimmo (1722), 127. 

Kepple v. (1936), 245, 308, 358. 

v. Ker (1792), 82. 

Ker and Stables (1792), 18. 

Kerr (1857), 263. 

Kerr (1860), 91, 125, 227, 233. 

Kerr (1871), 8, 237. 

Ketchen (1834), 21, 312. 

. Kettle (1831), 133, 220. 

Key (1699), 90, 91. 

. Kiellor (1850), 110. 

. Kilgour (1754), 125. 

. Kilgour (1851), 18. 

King (1825), 258. 

. Kinloch (1795), 9. 

Kinnaird (1810), 55. 

Kinninmount (1697), 4, 87. 

. Kippen (1849), 56, 58, 127. 

. Kirby (1799), 54. 

. Kirkpatrick and others (1665), 174. 

. Kirkpatrick and Stewart (1840), 
103, 104. 

Kirkwood v. (1939), 97, 117, 351. 

v. Kizileviezius (1938), 89, 93, 94, 
106. 

. Kneen (1858), 34. 

Kronacher (1852), 54, 56. 

. Lacy (1837), 269. 

Laidlaw (1838), 321. 

Laing (1871), 265, 312. 

Laing (1891), 16, 34, 45, 253, 343. 

. Laird (1833), 104. 

Laird (James) (1838), 270. 

. Laird (John) (1838), 258, 269. 

. Laird (1840), 322. 

Laird and Hosie v. (1922), 273, 285. 

v. Lambert (1839), 125. 

v. Lamont (1837), 99. 

Lamont v. (1943), 283. 

. Lanark Mags. (1681), 141. 

. Langley (1862), 146. 

Larg and Mitchell (1817), 17, 42. 

. Latto (1857), 102, 142. 

. Laurie (1802), 35. 

. Laurie (1889), 295. 

. Lavelle (1909), 324. 

Lawrence (1872), 45. 

Lawrie (1821), 52. 

Lawrie (1837), 51. 

. Lawson (1832), 210. 

. Lawson (1865), 82. 

. Layer (1722), 172, 173. 

v, Leatch (1763), 56. 


sesssessseeesesses¢ 


e¢eeeeeeeee 


eseeeeeeeeces 


xx 


Advocate, H.M. v. le Bourdais (1888), 


83, 238, 239, 242, 253. 
v. Ledingham (1842), 128. 
v. Lee (1884), 34, 47. 
v. Lee (1923), 288. 
v. Lees (1845), 271. 
Leighton vw. (1931), 357. 
v. Leitch (1674), 84. 
v. Leitch (1838), 309. 
Lennie v. (1946), 301, 362, 363. 
. Leys (1839), 115, 293. 
. Limerick and others (1844), 140. 
. Lindsay (1748), 90. 
Lindsay (1838), 233. 
. Lindsay and Brock (1717), 7. 
. Lindsay and others (1791), 124. 
. Lindsay and others (1812), 56. 
. Little (1830), 140. 
. Little (1831), 293. 
. Little (1865), 82. 
Little and others (1830), 40. 
. Little and others (1883), 104. 
. Littlejohn (1881), 288, 319. 
. Livingstone (1842), 88. 
. Lloyd (1810), 106. 
Lloyd v. (1899), 198, 239, 274, 344. 
v. Loch (1837), 329. 
v. Lockhart (1800), 16. 
v. Logan (1936), 120. 
Logue v. (1932), 163, 193, 357, 
. Lonie (1862), 101. 
. Loughton (1831), 286, 316. 
. Love (1800), 24. 
. Low (1858), 151. 
. Lowson (1909), 193, 207. 


eseseedceeceececes 


Heeees 


359, 363. 
Luke (1866), 310, 349. 
Lyall (1853), 150. 


Lynch (1866), 318, 331. 
Lyndsay (1829), 22. 

Lyon (1887), 277. 

Macadam and Long (1735), 106. 


SS, SSS Soke S 


192. 
M‘Anally (1836), 98, 106, 116. 
Macara (1811), 94. 
M‘Arthur (1841), 101. 
M‘Arthur v. (1902), 284. 
v. M‘Atamney (1867), 280. 
v. Macauley (1892), 210. 
M‘Auley v. (1946), 237, 281. 
Macbean (1847), 82. 
M‘Beath (1828), 31. 
M‘Beth (1867), 286. 
M‘Bryde (1843), 99. 
M‘Cabe (1857), 291. 
M‘Cabe and others (1838), 137. 
Macallum (1836), 336. 
Macallum (1858), 87. 


S208 


eeeesere 


owson v. (1943), 264, 280, 338, 358, 


Lyall and Ramsay (1853), 102, 316. 


M‘Alister and others (1837), 102, 


CRIMINAL LAW OF SCOTLAND 


Advocate, H.M. v. M‘Callum and Corner 


v. 
M‘ 


SRR Dy bopper oy Pane SS tan 


M 


CE 


ppedecee caer ee bee 


Vv. 

Vv. 
vw. 
OF 
v. 


Vv. 
v. 
v. 


v. 
v. 


(1853), 90, 329. 

M‘Callum and others (1825), 133. 

Cartney v. (1943), 67, 362. 

. M‘Caughie (1836), 23. 

. M‘Clinton (1902), 304. 

. M‘Clure and others (1848), 103, 294. 
M‘Coll (1874), 148. 

. M‘Connell (1887), 315, 318. 

. M‘Cormack (1831), 318. 

‘Court v. (1913), 189. 

. Maccraw (1806), 89. 

. M‘Craw, jun., and others (1831), 69. 

. M‘Creadie (1862), 305. 

. M‘Cue (1865), 151. 

. MacCulloch (1828), 141. 

. M‘Daniel (1876), 166, 167. 

. Macdonald (1799), 98. 

. Macdonald (1826), 26. 

. Macdonald (1834), 286. 

. Macdonald (1841), 146. 

. Macdonald (1842), 147. 

. MacDonald (1867), 89. 

. M‘Donald (1887), 138. 

. Macdonald (1888), 218. 

. M‘Donald (1890), 10, 14, 97. 

. M‘Donald (1896), 276. 

. Macdonald (1900), 123. 

Donald v. (1929), 188. 

Pas coe and Chisholm (1814), 


- Macdonald and Jamieson (1770), 
17 


. Macdonald and Laird (1879), 128. 

. Macdonald and others (1823), 132. 

. M‘Donald and others (1853), 102. 

- M‘Donald and others (1887), 3 

- Macdonald and Wilson (1818), 37. 

. Macdonell (1736), 166, 167. 
M‘Elfrish (1877), 49. 

. Macewan (1774), 23. 

‘Ewan v. (1939), 304, 359. 

. M‘Fadyen (1857), 291, 

. M‘Fadyen (1860), 14. 

. Macfarlane (1737), 90. 

. M‘Farlane (1834), 309. 

. Macfarlane and Firmin (1788), 106. 

- Macfie (1843), 146. 

. M‘Gall (1849), 220, 301, 342. 

M‘Gavin (1846), 99, 125, 296, 320. 

M‘Gavin and others (1844), 39. 

Macgeown (1822), 220. 

Macgibbon (1669), 20. 

M‘Ginnes and Johnstone (1839) 
322. 

M‘Graw (1863), 33. 

Macgregor (1753), 124. 

ae and Inglis (1846), 54. 

ute 
M‘Grigor and Lowrie (1784), 133. 
M‘Guigan (1936), 326. 


INDEX OF CASES xxi 


Advocate, H.M. v. M‘Guinness (1937), 
93, 281. 

v. M‘Guire (1826), 84. 

v. M‘Haffie (1827), 102, 340. 

v. M‘Hardie (1834), 301. 

v. M‘Tleer and Mullen (1869), 281. 

v. M‘Innes (1825), 102. 

v. MacInnes and Macpherson (1836), 

42, 53. 

v. M‘Intosh (1838), 331. 

v. M‘Intosh (1841), 19. 

Macintosh v. (1876), 353. 

M‘Intosh (B.) (1881), 125, 126. 

M‘Intosh (J.) (1881), 220. 

M‘Intosh and Wilson (1855), 102. 

M‘Intyre (1837), 58. 

Maciver and Macallum (1784), 83. 

Mackay (1670), 90. 

Mackay (1781), 20, 35. 

Mackay (1826), 34. 

Mackay (1831), 205. 

Mackay (1861), 232. 

Mackay (1866), 222. 

Mackay (1873), 257. 

M‘Kay and Broadly (1861), 349. 

M‘Kechnie (1832), 137, 274. 

Mackenzie (1733), 21. 

Mackenzie (1774), 30. 

. Mackenzie (1827), 88, 295, 318. 

. Mackenzie (1828), 121. 

Mackenzie (1832), 26. 

Mackenzie (1836), 327. 

Mackenzie (1839), 203. 

Mackenzie (1845), 25. 

Mackenzie (1846), 332. 

Mackenzie (1869), 338. 

Mackenzie (1878), 64. 

Mackenzie (1913), 20, 218. 

Mackenzie and Johnston (1846), 38, 
67. 

. M‘Key (1866), 191. 

v. Mackillop (1754), 164. 

v. Mackimmie and others (1813), 185. 

v. Mackinlay (1817), 292. 

v. Mackinlay and Gordon (1829), 292. 

v. M‘Kinlay and M‘Donald (1836), 
46, 47. 

M‘Kinnon (1863), 32. 

Mackintosh (1835), 34. 

Mackintosh (1840), 56. 

Mackintosh and Murray (1846), 28. 

Mackintosh and others (1812), 8 

M‘Lachlan (1837), 165. 

Maclachlan and others (1831), 124, 
134. 

M‘Laren (1823), 250, 352. 

M‘Laren (1897), 344. 

Maclauchlan (1737), 10. 

M‘Laughlin (1845), 98. 

Maclean (1827), 95. 

Maclean (1828), 27, 270. 


Sets sere secs tecessesee2e22e¢2 


< 


geese 


seeees 


Advocate, H.M. v. M‘Lean (1829), 309. 


4 


. M‘Lean (1836), 146, 320, 323. 

Maclean (1837), 220. 

Maclean (H.) (1838), 296. 

M‘Lean (M.) (1838), 149. 

M‘Lean (1842), 102. 

Maclean (1863), 216. 

M‘Lean (1876), 14. 

Maclean and M‘Gillivray (1838), 
168, 267. 

Maclellan (1843), 265. 

M‘Lellan (1846), 235. 

Macleod (1820), 267. 

M‘Leod (D.) (1838), 18. 

M‘Leod (M.) (1838), 303, 304. 

M‘Leod (1858), 46, 62, 231, 323. 

v. M‘Leod (M.) (1888), 238, 242. 

v. Macleod (S. and R. G.) (1888), 54, 

76 


Sas mes S 


¢essse 


Ms 


M‘Leod v. (1939), 299. 

v. Macleod and others (1888), 282, 
283, 304, 307, 311, 316. 

v. M‘Mahon (1827), 318, 347. 

v. M‘Manimy and Higgans (1847), 
99, 124. 

v. M‘Meiken (1837), 353. 

v. Macmillan (1690), 93. 

v. M‘Millan (1827), 89. 

v. Macmillan (1831), 69, 130. 

v. M‘Millan (1833), 120, 309, 317, 335. 

v. M‘Millan (1846), 309. 

v. M‘Millan (1859), 62, 63. 

Macmillan v. (1888), 341. 

Macmillan v. (1927), 357, 361. 

. M‘Millan (1940), 89. 

. Macmillan and Gordon (1829), 40. 

. Macnab (1826), 55. 

. M‘Nab (1845), 211, 140. 

. Macnair (1751), 83. 

. M‘Namara (1848), 121, 289. 

. M‘Neil (1679), 168. 

. M‘Neil (1826), 272. 

‘Neilie v. (1929), 300, 301, 302, 310. 

. M‘Neill (1836), 353. 

. M‘Neill (1844), 349. 

. M‘Nicol (1835), 104. 

. M‘Phee (1935), 91, 98, 227, 233. 

. Macpherson (1845), 298. 

. Macpherson (1940), 96, 101, 105. 

. Macpherson and Stewart (1861), 

102. 

Macphie (1926), 288. 

Macphie and others (1823), 132. 

M‘Que (1860), 223, 304. 

M‘Queen (1840), 81, 170. 

Macqueen and Baillie (1810), 23, 50. 

M‘Quilken (1828), 52. 

M‘Ra or M‘Rae (1841), 120, 299. 

M‘Rae (1842), 125, 346. 

M‘Rae (1856), 245. 

M‘Rae (1867), 74. 


Pana 


ssesseeees 


XXli 

Advocate, H.M. v. Macrae (1888), 312. 

v. M‘Riner (1844), 98. 

v. M‘Swiggan (1937), 313. 

M‘Taggart v. (1934), 301, 311. 

v. M‘Vean (1903), 49. 

M‘Vey v. (1911), 202, 204, 205. 

. Mabon (1842), 202. 

. Mack (1858), 151. 

. Mackie (1650), 121. 

. Macklin (1876), 9. 

. Maguire (1857), 292. 

Maguire v. (1908), 69. 

v. Mahler and Berrenhard (1857), 
203, 312. 

v. Mailer (1829), 348. 

v. Main and others (1725), 11. 

v. Malcolm (1843), 57. 

v. Mallach and Rennie (1828), 68. 

Manley v. (1947), 282, 358. 

v. Mann (1837), 25. 

v. Mann (1877), 64. 

v. Manolatos (1864), 271. 

v. Marjoribanks (1597), 53. 

Markland wv. (1891), 252, 344. 

. Marshall (1644), 94. 

. Marshall and others (1824), 7, 135. 

. Marshall and Wright (1820), 153. 

. Martin (1822), 81. 

. Martin (1858), 83, 280. 

. Martin (1873), 33. 

. Martin (1876), 82. 

. Martin (1877), 99. 

Martin (1886), 131, 134. 

Martin and others (1832), 28. 

Martin and Robb (1842), 312. 

. Mason (1674), 87, 98. 

. Masterton (1837), 147. 

Mather v. (1914), 56. 

Matheson (1837), 101, 250. 

. Mathew (1599), 21. 

Mathieson (1789), 38. 

Maxwell (1690), 7. 

Maxwell (1865), 165, 166. 

Meldrum (1826), 288. 

Meldrum and Reid (1838), 54, 65. 

. Menzies (1842), 19. 

. Menzies (1849), 62. 

. Messon (1841), 101. 

Michael (1842), 19, 54, 191, 274. 

. Michie (1839), 34. 

. Mickel (1844), 51. 

. Mill (1826), 21. 

. Millar (1829), 21. 

. Millar (1837), 297, 318. 

. Millar (1843), 53. 

. Millar (1847), 55, 131, 287, 331. 

. Millar (1859), 312. 

. Millar (1870), 286. 

. Millar and Macdonald (1831), 24. 

. Miller (1837), 312. 

. Miller (1838), 30. 


eee 


eeeseceeeecece e 


eeceeeeeceereerer¢r¢ergrer¢e¢reree$ 


CRIMINAL LAW OF SCOTLAND 
Advocate, H.M. v. Miller (1848), 84. 


v. Miller (1850), 69, 269, 274. 

v. Miller (1862), 128. 

v. Miller (1874), 9, 10. 

v. Miller and Hodge (1821), 52. 

Mills v. (1935), 245, 313, 358, 360. 

v. Mills and Stewart (1785), 25. 

v. Miln (1758), 21. 

v. Milne (1863), 9, 10, 295, 314, 329, 
347. 

Milne (1866), 320, 329. 

Milne and Barry (1868), 126. 

Milroy (1839), 315. 

Mitchell (1678), 87. 

Mitchell (1698), 8. 

Mitchell (1850), 294. 

Mitchell (1856), 99, 233, 286. 

Mitchell (1874), 36. 

Mitchell (1883), 126. 

Mitchell and others (1887), 140. 

Mizzlebrook and Macdonald (1826), 
67. 

Mochrie (1844), 297. 

Moir (1842), 2. 

Monaghan (1844), 165, 290, 298. 

Monro (1828), 21. 

Monson (1893), 214, 217, 235, 237, 
263, 303, 307, 315, 318, 321. 

- Monteith (1840), 50. 

- Montgomery (1715), 164, 165. 

v. Montgomery (1855), 289, 294, 297, 

334 


eeesesseeese 


Soe ss 


es: 


v. Montgomery (1926), 120. 

». Mooney (1851), 33. 

Moorov v. (1930), 336. 

v. Moran (1836), 317. 

v. Morgan (1942), 170. 

v. Morison (1842), 115, 118. 

v. Morrison (1827), 55. 

v. Morrison (1842), 235. 

v. Morrison and Smith (1864), 246. 
Morton v. (1938), 317, 334-336, 360. 
v. Mould (1835), 67. 

v. Muir (1611), 5. 

wv. Muir (1821), 249. 

v. Muir (1830), 166. 

gage 14, 89, 97, 265, 361, 
. Muir and Cant (1774), 82. 

- Mulherron (1875), 22. 

. Mulholland (1844), 215. 

. Munn (1824), 114. 

. Munro (1833), 16. 

Munro v. (1945), 364. 

v. Munro and Gillon (1834), 27. 

v. Munro and Macfarlane (1809), 55. 
v 

v 


eo cs Ss 


. Munro and others (1722), 132. 

- Murdoch (1849), 84. 
v. Mure (1858), 299. 
v. Murison and others (1813), 133. 
v. Murray (1830), 57. 


INDEX OF CASES 
Advocate, H.M. v. Murray (1857), 220. 


v. Murray (1858), 295. 
v. Murray (1866), 289, 316. 
v. Murray (1879), 39. 
v. Murray and Tait (1829), 34, 35. 
Myers v. (1936), 241, 254, 342, 347. 
v. Myles (1848), 60, 66. 
Napier v. (1944), 362. 
. Napier and others (1831), 31. 
. Neal (1821), 98. 
- Neil (1845), 62. 
. Neill (1873), 74. 
. Neillis (1861), 171. 
Neilson and others (1620), 90. 
Newlands (1833), 295. 
Nicholson (1836), 220. 
Nicholson (1842), 34. 
. Nicol (1834), 190. 
. Nicolson (1847), 118, 135. 
. Nicolson (1887), 131, 291, 292, 302. 
Nicolson and others (1694), 93. 
Nimmo and Forsyth (1839), 267, 
278. 
. Nisbet (1726), 60. 
. Niven (1795), 2. 
. Niven (1858), 279. 
. Norris (1886), 87, 88. 
. Oates (1861), 21. 
O’Connor (1882), 272. 
. O’Docherty and others (1921), 186, 
187. 
O’Donnell v. (1930), 188. 
Ogg v. (1938), 218, 219, 336. 
v. O'Hara (1842), 245. 
v. Oliver (1809), 21, 35. 
v. Olsson (1941), 270. 
v. O’Neal (1796), 95. 
v. O'Neil (1845), 23, 27, 29. 
v. O’Neil and Gollan (1858), 289. 
O’Neill v. (1934), 21, 39, 248, 254. 
v. O’Reilly (1836), 230. 
O’Reilly v. (1943), 368. 
v. Ormond and Wyllie (1848), 102, 
331. 
v. Orr (1840), 142. 
v. Orr and others (1856), 134. 
v. Orrock (1715), 110. 
v. Otto (1833), 170. 
v. Ovens (1828), 3, 63. 
Owens v. (1946), 301, 359, 360. 
Palmer (1862), 120. 
Park (1695), 111. 
Parker (1944), 315. 
Parker and Barrie (1888), 238, 282. 
Paterson (1554), 79. 
Paterson (1815), 91. 
Paterson (1823), 87. 
Paterson (1825), 165. 
Paterson (1827), 23. 
. Paterson (D.) (1838), 100. 
. Paterson (J.) (1838), 21. 


eeseseseeceececes 


eseeeece 


seessseeseesse 


Xxili 


Advocate, H.M. v. Paterson (1840), 34. 


v. Paterson (A.) (1842), 312. 
v. Paterson (J.) (1842), 26. 
v. Paterson (1843), 153. 
v. Paterson (1872), 304. 
Paterson v. (1901), 247, 321, 322, 346. 
v, Paterson and Marr (1815), 33. 
v. Paterson and Ritchie (1848), 42. 
v. Paton (1858), 56, 58, 274. 
Paton v. (1936), 101, 102, 142, 252, 
344, 362. 
v. Paton and M‘Nab (1845), 102, 104. 
v. Paton and others (1720), 133. 
v. Pattison and others (1814), 52. 
Paul v. (1914), 189, 277. 
v. Peanver (1850), 271. 
. Pender (1836), 297. 
. Pennell (1926), 210. 
. Peter (1807), 94. 
Peter and Smith (1840), 278. 
Peterson (1874), 7, 88, 331. 
. Pettigrew (1854), 165. 
Phaup (1846), 82, 347. 
. Philip (1818), 99. 
. Philip (1855), 149, 150, 151, 251, 
274. 
. Philips (1863), 231. 
Philips and Simpson (1832), 23. 
. Philp (1890), 217. 
. Phipps (1905), 115, 142. 
. Pirie (1830), 286. 
oll v. (1897), 214. 
. Pollock (1869), 80. 
. Porteous (1832), 129, 130. 
. Porteous (1841), 309, 310. 
Porteous (1867), 215, 326. 
Potter (1844), 31. 
Potter (1854), 65. 
. Potts (1842), 202, 329. 
. Powell (1899), 155. 
Pray or Perry (1819), 24. 
Lord Preston and Ashton (1690), 
172, 173. 
. Pretis (1730), 88, 106. 
Price and others (1690), 7. 
. Pringle (1715), 26. 
. Pringle (1838), 263. 
Prior and Maclachlan (1830), 7. 
Pritchard (1865), 281, 295, 306, 307. 
. Proudfoot (1882), 314. 
. Punton (1841), 2,112, 113, 288, 321, 
327, 330. 
. Purves (1848), 146. 
Purves and M‘Intosh (1846), 22, 41, 
42. 
. Pye (1838), 31, 316. 
. Pyrie (1726), 154. 
Quinn and Macdonald (1921), 206. 
Rae (1817), 89. 
Rae (1854), 218, 220, 274. 
. Rae (1888), 91, 304, 330. 


SeeesreceeSceshse eeee seseewese 


e eeeeeeee 


= 


sesees 


XXiv 


Advocate, 


H.M. v. Rae and Little 
(1845), 54, 186. 


Raeburn v. (1937), 188, 189. 


eceeeeeeeeceree 


. Ramsay (1713), 88. 
Ratcliffe or Walker (1739), 170, 314. 


Rattray and others (1848), 57. 


. Redpath (1810), 94. 
. Reeves (1843), 48, 55, 345. 


Reid (1802), 53. 


. Reid (1831), 318. 


Reid (J. and D.) (1835), 57 
Reid (R.) (1835), 297. 


. Reid (1841), 64 

. Reid (1842), 65. 

. Reid (1857), 234. 

. Reid (1858), 114, 318. 

. Reid (1861), 265, 309, 310. 
. Reid (1873), 286. 


Reid v. (1934), 146, 287. 


v. 
v. 


Reid and Barnet (1844), 21, 30, 41. 
Reilly (1876), 22. 


Reynolds v. (1928), 359. 


eceeseeece 


eseseeseessesssssssess 


. Rhind (1860), 60, 62. 
. Riach (1727), 7 


Riceards (1710), 23. 

Rice (1864), 289, 297. 

Riddell (1681), 11, 174. 

Rigg (1946), 313. 

Ritchie (1926), 11, 98, 265, 348. 
Ritchie and Morren (1841), 306. 


. Robb (1832), 326. 


Robertson (1671), A 


. Robertson (1672 


Robertson (1673 
Robertson (1773 


), 2 

), 9 

), on 
Robertson (1832), 

), 

)s 

), 2 


272. 
109. 
a 


Robertson (1833 
Robertson (1836 


. Robertson (1837 
. Robertson (1841), i 
. Robertson (E.) (1842), 304. 


Robertson (J. G.) (1842), 132-135, 
169, 234, 235, 301, 311. 
Robertson (1844), 193. 


. Robertson (1849), 294, 301. 


Robertson (1850), 332. 
Robertson (1854), 100. 
Robertson (1859), 102, 233, 265. 


. Robertson (1870), 130. 
. Robertson (1873), 311. 
. Robertson (1891), 9, 271. 
. Robertson (1899), 277. 


Robertson v. (1945), 106. 


Vv. 


4 


Robertson and Batchelor (1806), 
114. 


. Robertson and Bennet (1853), 314. 
. Robertson and Donoghue (1945), 


88, 89, 93. 


. Robertson and Kempt (1627), 114. 
. Robertson and others (1867), 21, 


231. 


Advocate, 


exeece 


cece ce eice ce eis 


CRIMINAL LAW OF SCOTLAND 


H.M. v. Robertson and 
others (1945), 294. 

. Robinson (1843), 152, 153. 

. Rodger (1868), 33, 56, 279. 

. Rolley (1945), 325. 

Ronaldson (1856), 235. 

Rosenberg (1842), 14, 306, 324, 331, 

332. 

Ross (1821), “ae 

Ross (1822), 8 

Ross (1836), 329. 

. Ross (1839), 223. 

Ross (C.) (1844), 128, 129. 

. Ross (D.) (1844), 66. 


. Ross (1848), 273, 280. 
. Ross (1859), 306, 315. 


Ross and others (1847), 101, 103. 


. Ross and Roberts (1716), 7. 


. Ross and Robertson (1836), 3 
. Rouatt (1852), 102, 317. 


. Rowbotham and others (1855), 102, 


281. 
. Rowet (1843), 193. 


. Roy (1839), 116. 
Vv. 


Russell (1869), 148. 


Russell v. (1946), 265, 271, 348. 


meecscesc 


eee 


eceeeecxueeececeeceeseoageseseeceese 


. Russell and others (1832), 68. 
. Rutherford (1947), 90. 
. Salt (1860), 306. 
. Samuel (1742), 52. 
. Sanders (1833), 18. 
‘angster v. (1896), 74, 236, 281. 
Saunders (1913), 206. 
. Savage ee re 97. 
. Scott (1635), 2 


. Scott (1828 
. Scott (1842 


), 5 

Me 300, 336. 

- Scott (1844), 3 

. Scott (1853), 3 

. Scott (1879), 3 
Scott (1892), 37, 99,3162 

cott v. (1946), 291, 359. 


. Scott and Adamson (1805), 59. 


. Semple (1937), 5, 6, 114, 192, 255. 

. Seton (1691), 21. 

. Shand (1704), 33. 

. Shanke (1510), 97 

. Sharp (1820), 273. 

. Sharp (1874), 232. 

. Sharp (1927), 271. 

. Shearer (1851), 88, 98. 

. Shedden (1898), 244. 

. Sheels (1819), 153. 

. Shepherd (1842), 53, 65. 

. Sheppard (1941), 96, 101, 105. 

- Sheriff (1837), 286. 

. Sheriff and Mitchell (1866), 288, 
289. 

Sillers (1851), 43. 

. Simpson (1840), 322. 

. Simpson (1864), 142. 


INDEX OF CASES xxXV 


Advocate, H.M. v. Simpson (1870), 
148, 316. 
. Simpson (1883), 75. 
. Simpson and others (1757), 105. 
. Sinclair (1699), 168. 
. Sinclair (1822), 286. 
. Sinclair (1825), 345. 
Sinclair v. (1890), 199, 200. 
v. Sinclair and another (1864), 50. 
v. Skeldoch (1830), 250. 
v. Skeoch (1855), 38, 39. 
v. Skinner (1841), 111. 
Slater v. (1899), 322. 
poset (1928), 216, 339, 356, 362, 
363. 
v. Slaven and others (1885), 100. 
v. Sliman (1844), 271. 
vw. Small (1880), 265. 
. Smart (1837), 24, 31. 
Smart v. (1938), 285, 361. 
Smillie (1883), 82. 
Smith (D.) (1827), 141. 
Smith (M.) (1827), 311. 
Smith (1828), 40. 
Smith (1830), 33. 
. Smith (1836), 47, 270. 
. Smith (1838), 17, 31, 33, 221. 
Smith (1839), 56. 
Smith (1840), 62. 
Smith (1842), 101, 348. 
Smith (1846), 128. 
. Smith (1853), 102. 
Smith (1857), 295, 331, 332. 
Smith (J.) (1858), 88. 
Smith (T.) (1858), 271. 
Smith (1863), 170. 
Smith (1871), 59, 64-66. 
Smith (1893), 52, 60, 322. 
Smith (1901), 313. 
Smith (1934), 164, 165. 
Smith and Brodie (1788), 26. 
. Smith and Campbell (1855), 9, 312, 
338. 
Smith and Forrester (1686), 23. 
. Smith and M‘Neill (1842), 142, 226. 
Smith and Milne (1859), 323. 
Smith and others (1679), 90, 91. 
Smith and others (1828), 102. 
Smith and others (1848), 39. 
. Smith and Rankin (1837), 321, 322. 
. Smith and Taylor (1807), 8. 
Smith and Wishart (1842), 2, 35, 
218, 228. 
v. Snaill (1698), 23, 26. 
v. Sneddon (1866), 342. 
wv, Sneden (1874), 74. 
v, Sommerville (1686), 20. 
v. Sommerville (1821), 257. 
v. Soutar (1882), 52. 
v, Souter and Hog (1738), 167. 
v. Sparrow (1829), 10. 


sd eecees 


seeessseseseseeeeeeeq¢ 


ssess 


sese 


Advocate, H.M. v. Specks (1835), 2938. 


v. Speirs (1836), 165, 222. 
Spence v. (1945), 355. 
v. Sprot and others (1844), 142, 186. 
v. Stalker and Cuthbert (1844), 53, 
57, 59, 64, 65, 324. 
v. Stark and others (1675), 18. 
Stark and Smith v. (1938), 247, 262, 
312, 358. 
v. Steedman (1854), 63, 65, 232. 
v. Steel (1669), 21. 
v. Stenhouse and M‘Kay (1852), 102, 
229. 
. Stephens (1839), 297. 
. Steuart (1874), 84. 
. Stevens (1839), 302, 326. 
Stevens (1850), 272. 
Stevenson or Hodge (1823), 52. 
Stevenson (1834), 25. 
Stewart (1602), 90. 
Stewart (1745), 141. 
Stewart (1786), 111. 
Stewart (1829), 222. 
Stewart (1841), 24. 
. Stewart (1848), 304. 
. Stewart (1855), 306, 317, 318, 330. 
Stewart (1856), 233. 
. Stewart (1857), 202. 
Stewart (1866), 272, 313, 328. 
. Stewart (1875), 218. 
Stewart and others (1837), 117, 
279, 304. 
Stirling v. (1911), 188. 
v. Stirling and others (1708), 174. 
. Stoddart (1836), 101. 
. Stott (1894), 289, 319. 
. Strachan and Hunter (1708), 62. 
Struthers (1826), 102. 
Stuart (D.) (1829), 21, 283. 
. Stuart (J.) (1829), 229. 
Stuart (J. and C.) (1829), 31, 126. 
. Stuart and Low (1842), 31, 232, 
234. 
v. Stuart and others (1713), 80. 
Sugden vw. (1934), 211. 
Sugden v. (1939), 357. 
. Suits Ltd. (1908), 71, 72. 
. Surrage (1820), 281. 
. Sutherland (J.) (1825), 50. 
. Sutherland (W.) (1825), 81. 
. Sutherland (1836), 35, 48. 
Sutherland (1837), 321. 
. Sutherland (1838), 102. 
. Sutherland (1856), 103, 342. 
. Sutherland (1874), 26, 29, 50. 
. Swan (1888), 223, 225, 238, 239, 
243, 360. 
v. Swan and Litster (1570), 149. 
v. Swanston (1836), 8. 
Sweeney v. (1894), 269. 
Sweeney v. (1944), 363. 


geeseessee seesessssessseeseeeq 


SSessece¢eecas 


XXvVil 


Advocate, H.M. v. Sweenie (1858), 119, 


120, 193. 
vw. Tabram (1872), 268, 280. 
. Tait and Stevenson (1824), 314. 


e.< 


53, 186, 187. 

. Taylor (1808), 193. 

. Taylor (1818), 199. 

. Taylor (J.) (1826), 124. 

. Taylor (W.) (1826), 165. 

. Taylor (1838), 325. 

Taylor (1843), 349. 

. Taylor (1853), 53, 59, 60, 62. 

aylor v. (1897), 74, 75. 

Telfer (1815), 89. 

Templeton (1871), 41. 

Thiele (1884), 218. 

Thom (1876), 118. 

Thompson and Bryce (1861), 43. 

Thomsett (1939), mn 

Thomson (1577), 7 

Thomson (1739), 9 

Thomson (1783), 2 

Thomson (1823), 

Thomson (1837), 
5 324. 
), 281, 286, 320. 
), 206, 279. 
)» 
)s 


Thomson (1848 
Thomson (1857 
Thomson (1871 
Thomson (1872 
Thomson (1874 
Thomson (1875), 


Thomson and others (1845), 50. 
Thorburn (1844), 146. 

Thorn (1876), 125. 

. Tierney (1875), 14. 

Tobin v. (1934), 315, 360. 

wv. Tonner (1846), 17. 

Torri v. (1923), 284. 


sesessseeesssseeseeeeeeeuneeeess 


Townsend v. (1914), 119, 123, 252, 


344, 
v. Traynor (1938), 79. 
v. Trotter (1842), 101, 105. 
v. Tumbleson (1863), 108. 
Turnbull v. (1908), 73. 
v. Turnbull and others (1794), 2. 
. Turner (1833), 281. 
. Turner (1861), 270. 
Turner and others (1828), 138. 


Twyn (1663), 172. 
Urquhart (1797), 13. 
Urquhart (1844), 170. 


s¢ ee ess 


29. 
. Vair and others (1835), 19, 28. 
Vallance (1846), 80. 
. Vance (1849), 98. 
. Vetters (1943), 193, 279. 
. Waddell and others (1829), 127. 


eeeee 


. Tannahill and Neilson (1943), 1, 3, 


Thomson and Mackenzie (1842), 17. 
Thomson and others (1827), 20, 26. 


Turner and Rennie (1853), 142, 314. 


Vair and Meadowcroft (1834), 27, 


CRIMINAL LAW OF SCOTLAND 


Advocate, H.M. v. Wade (1844), 21. 


e 


eeeeesese 


. Watson (1875 
. Watson (1884 
. Watson (1885), 119, 122, 123, 252, 


Sie (8S Se Se ele eee 


. Waiters (1836), 66, 340. 


Waldie and Torrence (1752), 21. 


. Walker (1836), 24, 31, 48, 222, 232. 
. Walker (1838), 167, 220, 290. 


Walker (1839), 54. 

Walker (1845), 295, 312, 315. 
Wallace (1692), 106. 

Wallace (1855), 279. 


. Wallace (1857), 223. 


Walsh and others (1922), 186, 187, 
326, 331, 332: 


. Ward (1821), 258. 
. Ward (1869), 318, 331. 
. Warden (1819), 21 


Warrand (1825), 271. 


. Warren (1768), ss 


Watson (1623 


), 6 
. Watson (1663), 2 
. Watson (1773), 2 
. Watson (1859), 
5), 
)» 


217. 
219, 234. 
351. 


344. 


Watson v. (1894), 307. 


. Watson and others (1826), 138. 
. Watt (D.) (1824), 345. 

. Watt (J.) (1824), 272. 

. Watt (1859), 263. 


Watt and Downie (1794), 173. 
Watt and Kerr (1868), 100, 124, 
125. 


. Waugh (1873), 32, 220. 
. Waugh and Ramsay (1831), 324. 


Webb v. (1927), 361. 


v. 
. Webster (1847), 310. 
. Webster (1858), 114. 
. Webster (1872), 52. 


eeceseeseecse 


Webster (1831), 30. 


Weir and others (1700), 170. 


. Welsh (1808), 23. 

. Wemyss (1840), 267. 
. Wheatly (1853), 103. 
. Whelps (1842), 10. 

. White (1842), 289. 


White v. (1901), 308, 333. 


v. White and others (1823), 68. 
v. White and others (1848), 68. 
v. Whitelaw and Bisset, 168. 

v. Whitfield (1843), 221. 

v. Wielobycki (1857), 322. 

v. Wight (1836), 310. 

v. 
v 
v 
v 
v 
v 
v 
v 


Wightman (1832), 29 


. Wild and others (1854), 132. 

. Wilkie (1872), 232. 

. Wilkie (1875), 56. 

. Wilkie (1886), 83, 300. 

. Willhouse and others (1730), 106. 
. Williamson (1767), 16. 

. Williamson (1833), 2, 108. 


INDEX OF CASES 


seer H.M. v. Williamson (1853), 
83. 

v. Williamson (1866), 87, 88. 

ees “ (1941), 255, 313, 328, 358, 

62. 

Wilson (1722), 90. 
Wilson (1813), 300, 309. 
Wilson (1819), 52. 
Wilson (1826), 296, 340, 346. 
Wilson (1830), 274. 
. Wilson (1831), 326. 
. Wilson (1837), 27. 
. Wilson (1838), 88. 
. Wilson (1852), 103. 
. Wilson (1854), 233. 
. Wilson (1856), 219. 
. Wilson (1857), 264, 326, 332, 333. 
. Wilson (1860), 291, 311. 
. Wilson (1861), 65, 298. 
. Wilson (1862), 300. 
. Wilson (1877), 14. 
. Wilson (1882), 19, 33, 75, 274. 
Wilson (1942), 210, 270, 271. 
Wilson and others (1736), 7, 17. 
. Wilson and others (1820), 173. 
Wilson and others (1828), 31, 126. 
Wilson and Ross (1813), 185. 
Wintrup (1826), 297. 
Wishart (1845), 41. 
Wishart and Lyon (1870), 307. 
. Witherington (1881), 56, 191. 
. Wood (1821), 98. 
Wood (1836), 109. 
. Wood (1839), 299, 318, 327. 
. Wood (1856), 221. 
Wood v. (1899), 57. 
. Wood (1903), 103. 
v. Wood and Dow (1601), 21. 
v. Wood and King (1842), 99, 101. 
. Wood and Marshall (1842), 17. 
. Woodwest (1792), 106. 
Wormald v. (1875), 34. 
Wormald (1876), 34. 
. Wright (1774), 30. 
. Wright (1803), 37. 
. Wright (1809), 21. 
. Wright (1835), 93, 265, 306, 312. 
Wright and Johnstone (1837), 25. 
. Wylie (1820), 218. 
. Wylie (1858), 312, 314. 
Wylie and others (1846), 41. 
Yates (1847), 267. 
Yates and Parkes (1851), 121, 320. 
. Young (1738), 79. 
. Young (1800), 21. 
. Young (1831), 258. 
. Young (1839), 102, 142, 230. 
Young v. (1932), 3, 237, 337, 338. 
Young v. (1946), 355, 364. 
v. Young and others (1932), 273. 
v. Younger (1828), 265. 


fSeeseeseeeeeee¢re rere rere ce er¢r¢e¢eree¢e re ee¢¢e¢@2 


oe 


sc 


eseeeeeceeeeqqee¢sn 


Xxvil 
Affleck, H.M. Adv. v. (1824), 153. 
H.M. Adv. v. (1842), 118. 
Agnew v. Morley (1909), 159. 
Agnew v. Munro (1891), 130. 
Ahlers (1914), 174. 
Aimers, H.M. Adv. v. (1857), 263. 
Aird, H.M. Adv. v. (1693), 93. 
Aitchison, H.M. Adv. v. (1833), 63. 
H.M. Ady. v. (1835), 65. 
Aitken, H.M. Adv. v. (1750), 56. 
H.M. Adv. v. (1823), 114. 
H.M. Adv. wv. (1902), 15. 
H.M. Adv. v. (1926), 313. 
v. Rennie (1810), 213. 
wv. Wood (1921), 301. 
Alcock, H.M. Adv. v. (1857), 269. 
Alcorn, H.M. Adv. v. (1827), 108. 
Aldred v. Strathern (1929), 354. 
Alexander, H.M. Adv. v. (1823), 340. 
H.M. Adv. v. (1838), 312. 
(Humphreys or), H.M. Adv. v. (1839), 
63, 191, 210, 221, 292, 295, 296, 
299, 321, 323, 325, 326, 328, 330, 
333, 347. 
James (1865), 65. 
Wm. (1757), 115. 
Alexander and Gillies (1831), 59. 
Alisons, H.M. Adv. v. (1838), 94, 326. 
Allan, H.M. Adv. v. (1774), 24, 26. 


H.M. Adv. v. (1826), 267. 
H.M. Adv. v. (1834), 64. 

H.M. Adv. v. (1840), 245. 
HM. Adv. v. (1842), 309. 
H.M. Adv. v. (1872), 349. 
H.M. Adv. v. (1873), 191. 


Allenby v. H.M.Adv. (1938), 45, 360. 
Alston and Forrest, H.M. Adv. v. (1837), 
19,127. 
Alves, H.M. Adv. v. (1830), 10. 
Anderson, H.M. Adv. v. (1713), 141. 
H.M. Adv. v. (1800), 24. 
H.M. Adv. v. (1852), 30. 
H.M. Adv. v. (1858), 38, 35. 
H.M. Adv. v. (1862), 27. 
v. H.M. Adv. (1870), 207. 
H.M. Adv. v. (1887), 33. 
H.M. Adv. v. (1923), 66. 
H.M. Adv. v. (1928), 114, 255. 
v. Allan (1868), 279. 
v. Gill (1850), 311. 
v. M‘Farlane (1899), 297, 317. 
v. Rose (1919), 1. 
. Wood (1881), 148. 
James (1834), 269. 
Will. (1840), 28, 29. 


< 


Anderson and Glen, H.M. Adv. v. 
(1823), 90. 

Anderson and Lindsay, H.M. Adv. v. 
(1818), 23. 

Anderson and Marshall, H.M. Adv. v, 
(1728), 37. 


XXVlil 


Anderson and others, H.M. Adv. v. 


(1946), 277. 


Anderson and others, Thomas (1725), 


116. 


Andrews v. D. of P.P. (1937), 102, 142. 


Angus v. H.M. Adv. (1905), 81, 239. 
v. H.M. Adv. (1935), 165-167, 186. 

Annesley, H.M. Adv. v. (1831), 142. 

Arbuckle v. Taylor (1815), 208. 


Arbuthnott, Viscount, H.M. Adv. »v. 


(1848), 352. 

Archibald v. Keiller (1931), 231, 241. 
Arcus. H.M. Adv. v. (1844), 26. 
Armitage, H.M. Adv. v. (1885), 103. 
Armour v. Macrae (1886), 138, 226. 
Armstrong, H.M. Adv. v. (1844), 146. 
Arnot, H.M. Adv. v. (1864), 271. 
Arrol, H.M. Adv. v. (1869), 219. 
Arthur, H.M. Adv. v. (1836), 80-82. 

v. Lindsay (1894), 216. 

v. Peebles (1876), 344. 


Ash and Cairns, H.M. Adv. v. (1848), 


20, 24. 
Ashton, H.M. Adv. v. (1837), 27. 


Auchincloss and Inglis, H.M. Adv. v. 


(1852), 3. 
Auld, H.M. Adv. v. (1856), 102, 104. 
Auld v. Logan (1920), 155. 


B 


Baillie, H.M. Adv. v. (1714), 23. 
H.M. Adv. v. (1823), 165, 166. 
H.M. Adv. v. (1825), 65. 
Matthew (1830), 286. 


Baillie and M‘Currach, H.M. Adv. v. 


(1870), 102, 230. 
Ballantyne, H.M. Adv. v. (1859), 145. 


Banaghan v. H.M. Adv. (1888), 312, 


330, 334. 
Banks v. M‘Lennan (1876), 138. 


Bannatyne, H.M. Adv. v. (1847), 52, 


56, 58. 
Barbier, H.M. Adv. v. (1867), 6. 
Barbour, H.M. Adv. v. (1887), 252. 
Barclay, H.M. Adv. v. (1833), 271. 


Barclay and Temple, H.M. Adv. v. 


(1830), 28, 30. 
Barnes v. Strathern (1929), 162. 
Barnet, H.M. Adv. v. (1831), 281. 
Barr, H.M. Adv. v. (1839), 165. 
H.M. Adv. v. (1850), 294. 
H.M. Adv. v. (1876), 9. 


v. H.M. Adv. (1927), 59, 64, 303, 326, 


358. 
v. Barr (1939), 305. 
v. M‘Phee (1883), 345. 
Barr and others, Arch. (1834), 85 
Barr, Will. (1832), 19, 33. 


CRIMINAL LAW OF SCOTLAND 


Barry, H.M. Adv. v. (1720), 133. 
Bartholomew and others, H.M. Adv. v. 
(1825), 142. 
Bartlett, W. E., Petr. (1876), 283. 
Bathgate, H.M. Adv. v. (1710), 98. 
Bauchop, H.M. Adv. v. (1840), 311. 
Baxter, H.M. Adv. v. (1867), 282. 
H.M. Adv. v. (1908), 5, 114. 
Beard, D. of P.P. v. (1920), 91, 97. 
Beaton or Macdonald, H.M. Adv. v. 
(1794), 54. 
Beaton, H.M. Adv. v. (1842), 109. 
H.M. Adv. v. (1856), 312. 
v. Ivory (1887), 197. 
Beatson and M‘Pherson, H.M. Adv. »v. 
(1820), 346. 
Beattie v. Dumfries Proc.-Fiscal (1842), 
342 


Beattie v. Langmuir (1935), 162. 
v. Maxwell’s Trs. (1846), 199. 
v. Waugh (1920), 1. 
Becket, H.M. Adv. v. (1831), 18, 20. 
Begg, H.M. Adv. v. (1803), 52. 
v. Begg (1887), 311. 
Begrie and others, George (1820), 294. 
Bell, H.M. Adv. v. (1736), 210. 
H.M. Adv. v. (1830), 50. 
; . v. (1835), 330. 
H.M. Adv. v. (1850), 193. 
. v. (1892), 274. 
H.M. Adv. v. (1936), 260, 267. 
v. H.M. Adv. (1945), 313, 358. 
v. Black and Morrison (1865), 215. 
Bell and Bannatyne, H.M. Adv. v. 
(1751), 141. 
Bell at Falconer, H.M. Adv. v. (1832), 


Bell Se Shaw v. Houston (1842), 291. 

Bellie, H.M. Adv. v. (1600), 84. 

Berkovitz, Hyman (1942), 362. 

Beveridge, H.M. Adv. v. (1860), 301, 
326. 

Bickerstaff, H.M. Adv. v. (1926), 205, 
210, 281. 

Biggs Ae Glasgow Proc.-Fiscal (1878), 

8. 


Binnie v. Black (1923), 310. 
Binnie and Orrock, H.M. Adv. v. (1827), 
139. 
Binning, H.M. Adv. v. (1662), 64. 
Bishop and Brown (1829), 297. 
Bishop v. Bryce (1910), 299. 
Black, H.M. Adv. v. (1714), 154. 
H.M. Adv. v. (1841), 31. 
H.M. Adv. v. (1857), 323. 
H.M. Adv. v. (1887), 274, 289, 319. 
H.M. Adv. v. (1894), 277. 
v. Laing (1879), 85. 
Thos. (1828), 48. 
Blackies v. Gair (1859), 32. 
Blackwood, H.M. Adv. v. (1853), 109. 


INDEX OF CASES 


Blair, H.M. Adv. v. (1830), 42. 
H.M. Adv. v. (1836), 109, 309, 310. 
H.M. Adv. v. (1844), 298, 309. 
H.M. Adv. v. (1845), 353. 
v. M‘Clullich (1880), 32. 
Blair and others, H.M. Adv. v. (1868), 
132 


Boax, H.M. Adv. v. (1827), 24. 
Bolton v. Murdoch (1890), 156. 
Bonella, H.M. Adv. v. (1843), 66 
Bonnar, H.M. Adv. v. (1909), 324. 

v. Simpson (1836), 296. 

vw. Walker (1896), 158. 
Bonthorn, H.M. Adv. v. (1763), 10, 14. 
Borland, H.M. Adv. v. (1826), 49, 55. 
Borthwick v. H.M. Adv. (1862), 323. 
Borthwick, W. M. (1822), 213. 
Bowers, H.M. Adv. v. (1819), 10. 
Boyd, H.M. Adv. v. (1842), 102, 104. 

v. H.M. Adv. (1927), 355. 

wv. H.M. Adv. (1939), 357. 

v. M‘Jannet (1879), 345. 
Boyd and others, H.M. Adv. v. (1823), 

7 


Boyd and others, Will. (1845), 29. 

Boyle, H.M. Adv. v. (1826), 23. 

Boyle and others, H.M. Adv. vw. (1859), 
131, 165, 186. 

Bradbury, H.M. Adv. v. (1872), 56, 
191, 222. 

Bradley, H.M. Adv. v. (1850), 45. 

Braid, H.M. Adv. v. (1823), 146. 

H.M. Adv. v. (1834), 221, 295. 

Braid, Will. (1835), 14. 

Braithwaite, H.M. Adv. v. (1945), 14, 
Oe 

Brannan v. Ross (1937), 287. 

Brash and White, H.M. Adv. v. (1840), 
278. 

Breckenridge, H.M. Adv. v. (1836), 
88, 89. 

Breen, H.M. Adv. v. (1921), 11, 271, 

350. 

Breslin v. Thomson (1910), 161. 

Brims, H.M. Adv. v. (1887), 208, 314. 

Brisbane of Selvilands (1704), 131. 

Broadley, H.M. Adv. v. (1885), 98. 

Brodie, H.M. Adv. v. (1846), 88, 98, 
330. 

v. Johnston (1845), 241, 254, 347. 

Brodie and others, H.M. Adv. v. (1842), 
42. 

Brooks, H.M. Adv. v. (1861), 231. 

Brown, H.M. Adv. v. (1588), 79. 


H.M. Adv. v. (1664), 89, 90. 
H.M. Adv. v. (1735), 90. 

H.M. Adv. v. (1753), 7. 

HLM. Adv. v. (1832), 223, 297. 
H.M. Adv. v. (1833), 64, 312. 

H.M. Adv. v. (1836), 265, 293, 309. 
H.M. Adv. v. (1837), 112. 


xxix 


Brown (G.), H.M. Adv. v. (1839), 35, 
» 214, 

Brown (W.), H.M. Adv. v. (1839), 63. 

Brown, H.M. Adv. v. (1843), 166. 
H.M. Adv. v. (1844), 150, 151. 
H.M. Adv. v. (1845), 360. 

. Adv. v. (1846), 146. 

Adv. v. (1855), 304. 

Adv. v. (1866), 9. 

. Adv. v. (1879), 88, 98. 

Adv. v. (1882), 14. 

Adv. v. (1886), 10, 14, 97. 

. Adv. v. (1907), 2, 91, 271. 

Dumfriesshire Proc.-Fiscal (1846), 
16. 

v. Edinburgh Mags. (1931), 153. 

v. Hilson (1924), 115, 225, 229, 234. 

v. eee (1918), 291, 318, 335, 

360 


CREE EE EE! 


Hi.) 
H. 
H. 
H. 
Es 
H. 
Hi.) 
v. 


v. Renton (1891), 144. 
Brown, Catharine (1712), 131. 
Brown and Henderson, H.M. Adv. v. 


(1832), 310. 

Brown and Kelly, H.M. Adv. v. (1827), 
50. 

Brown and M‘Leish, H.M. Adv. wv. 
(1856), 291. 

Brown and Macnab, H.M. Adv. v. 
(1793), 57. 

Brown and others (1624), 43. 

Brown and Wilson, H.M. Adv. v. 
(1773), 6. 

Browne, H.M. Adv. v. (1903), 38, 67, 
336. 


Bruce, H.M. Adv. v. (1842), 312. 

H.M. Adv. v. (1855), 98. 

v. H.M. Adv. (1936), 324. 

Bruce and Arrot, H.M. Adv. v. (1691), 7. 

Bryan and others, H.M. Adv. v. (1841), 
80, 170. 

Bryce, H.M. Adv. w. (1639), 8 

H.M. Adv. v. (1844), 320. 

H.M. Adv. v. (1864), 10, 312. 
Bryson, H.M. Adv. v. (1910), 257. 
Buchan, H.M. Adv. v. (1819), 297. 

H.M. Adv. v. (1833), 286, 310. 

H.M. Adv. v. (1863), 228. 
Buchanan, H.M. Adv. v. (1728), 79, 81. 

H.M. Adv. v. (1817), 99. 

H.M. Adv. v. (1824), 125. 

H.M. Adv. v. (1837), 334. 

Buchanan and others, H.M. Adv. v. 
(1725), 133. 

Buist v. Linton (1865), 138. 

Bunton v, Miller (1926), 156. 

Burgh v. H.M. Adv. (1944), 317, 336, 
360. 

Burke and M‘Dougal, H.M. Adv. »v. 
(1828), 90, 281. 

Burn and others, H.M. Adv. v. (1842), 
109, 138. 


XXX 


Burnet, H.M. Adv. v. (1834), 116. 
H.M. Adv. v. (1851), 315. 
Burns v. Hart and Young (1856), 69, 
307, 308. 
v. Turner (1897), 73. 
Burns and others, H.M. Adv. v. (1863), 
140. 
Burnsides, H.M. Adv. v. (1863), 
328. 
Burton, Nicol (1823), 84 
Burton and others, H.M. Adv. v., 174. 
Bute v. More (1870), 153. 


217, 


Cc 


C., Rex v. (1910), 122. 
C. & W. v. H.M. Adv. (1929), 357. 
Cairney, H.M. Adv. v. (1897), 21 
Cairns, H.M. Ady. v. (1841), 288. 
v. Muir (1947), 345. 
Cairns and others, H.M. Adv. v. (1837), 
115, 133-135, 222. 
Calder, H.M. Adv. v. (1693), 172. 
v. Linlithgow Local Authority (1890), 
341. 
Caldwell, H.M. Adv. v. (1866), 10. 
Cameron, H.M. Adv. v. (1811), 98. 
H.M. Adv. v. (1832), 28 
. v. (1839), 335. 
. (1850), 257. 
. (1851), 22, 42. 
. (1911), 1, 53, 58, 237, 


oy 
= 
> 
a 
a 
ees 


v. Paul (1853), 290. 
Geo. (1832), 117, 215. 
Campbell, H.M. Adv. v. (1809), 10, 14. 
H.M. Adv. v. (1819), 88. 
Campbell (J. or A.) H.M. Adv. v. 
(1822), 54. 
Campbell (W.), H.M. Adv. v. (1822), 
220. 
Campbell, H.M. Adv. v. (18238), 84, 85. 
H.M. Adv. v. , 50. 
Adv. 


) 
. (1845), 46. 
. (1868), 
. (1921), 
. (1941), 357. 
Borthwick (1903), 157. 
Cadenhead (1884), 293. 
Calderbank Steel Co. (1898), 86. 
Cochrane (1928), 285. 
Kerr (1912), 161, 307. 
Maclennan (1888), 32, 225, 227, 
231. 
v. Macpherson (1910), 13. 
James (1710), 116. 
Campbell and others, H.M. Adv. »v. 
(1819), 52. 


ses2see mtn 


CRIMINAL LAW OF SCOTLAND 


Carlin v. Government of Cape Colony 
(1885), 200. 

v. Malloch (1896), 226. 

Carlyle, H.M. Adv. v. (1839), 219. 
Carmichael, H.M. Adv. v. (1700), 100. 

v. Welsh (1887), 143. 

Carnegie, H.M. Adv. v. (1728), 2 

Patrick (1681), 124. 

Carr, H.M. Adv. v. (1837), 12. 

H.M. Adv. v. (1854), 129, 130. 
Carr-Briant, Rex v. (1943), 163. 
Carraher v. H.M. Adv. (1946), 98, 363. 
Carrigan and Robinson, H.M. Adv. v. 

(1853), 27, 29. 
Carson, H.M. Adv. v. (1927), 351. 
Carter, H.M. Adv. v. (1831), 165. 

H.M. Adv. v. (1832), 23. 

Casement, Rex v. (1916), 174, 175. 
Cassidy v. Cassidy (1893), 321. 

v. Longmuir (1935), 159. 

Cathie, H.M. Adv. vw. (1823), 13, 69. 

H.M. Adv. v. (1830), 30, 31. 

H.M. Adv. v. (1833), 329. 
Cattanach, H.M. Adv. v. (1838), 218. 

H.M. Adv. v. (1840), 63. 
Cavalari, H.M. Adv. v. (1854), 

331. 
Chalmers, H.M. Adv. ». (1828), 35. 
Charleson v. Duffus (1881), 345. 
Charlton, Robert (1831), 115. 
Charteris, Francis (1707), 116. 
Cheyne v. M‘Gregor (1941), 200. 
Chisholm, H.M. Adv. v. (1849), 19. 
Chisholm v. Black and Morrison (1871), 
17. 
Christie, H.M. Adv. v. (1731), 97. 

v. H.M. Adv. (1939), 336. 

v. Stevenson (1907), 219. 

City of Glasgow Bank Directors, H.M. 
Ady. v. (1879), 34, 47. 

Clafton, H.M. Adv. v. (1871), 10. 

Clancy, H.M. Adv. v. (1834), 281. 

Clapperton, H.M. Adv. v. (1833), 27. 

Clark, H.M. Adv. v. (1829), 267. 


317, 


H.M. Adv. v. (1849), 229. 
H.M. Adv. v. (1865), 121. 
H.M. Adv. v. (1867), 67. 
H.M. Adv. v. (1877), 102. 
H.M. Adv. v. (1935), 237, 281. 


v. Crawford (1916), 256. 
v. Dykes (1906), 158. 
Peter (1826), 84. 
Clark and Bendall v. Stuart (1886), 287. 
Clark and Brown, H.M. Adv. v. (1802), 
21. 
Clark and Greig, H.M. Adv. v. (1842), 
293, 296, 310. 
Clark and others, H.M. Adv. v. (1859), 
55. 
Clarkson v. Stuart (1894), 236, 239, 
240. 


INDEX OF CASES 


Sa and Macdonald (1829), 263, 
0. 


Clayton v. H.M. Adv. (1906), 57 
Cleary, H.M. Adv. v. (1846), 281. 
Cleland, Creditors of (1708), 318. 
Clelland ». Sinclair (1887), 226. 
Clendinnen v. Rodger (1875), 58, 74. 
Clerk, H.M. Adv. v. (1634), 54. 

Clerk and others, H.M. Adv. v. (1676), 

91. 

Climie, H.M. Adv. v. (1838), 46. 

Clunie, H.M. Adv. v. (1882), 69, 70. 

Clyne, H.M. Adv. v. (1875), 269, 274. 

v. Keith (1887), 18. 

Coalston, H.M. Adv. v. (1785), 10. 

Coats (J. & P.) v. Brown (1909), 52, 
55, 213, 256, 269. 

Cochran v. Walker (1900), 333. 

Cochrane v. Campbell (1928), 294. 

Cockerell v. H.M. Adv. (1943), 355, 

Cockett v. Beattie (1897), 311. 

Coggans, H.M. Adv. v. (1905), 12, 246. 

Collins, H.M. Adv. v. (1835), 229. 

v. Lang (1887), 198. 
Collison v. Mitchell (1897), 281, 300. 
Colquhoun, H.M. Adv. v. (1899), 243. 
v. Liddell and Baillie (1876), 7, 236, 
240. 
Combe v. Renton (1886), 341. 
Common, H.M. Adv. v. (1860), 
302. 
Conhoun and Buntine (1727), 116. 
Connell v. Mitchell (1909), 219, 245. 
v. Mitchell (1912), 231, 241. 

Connelly, Peter (1864), 32. 

Connor, H.M. Adv. v. 
326. 

“Conolly, Jas. (1849), 22, 42. 
Cook, H.M. Adv. v. (1616), 141. 
HLM. Adv. v. (1897), 68. 
H.M. Adv. v. (1917), 67. 
v. M‘Neill (1906), 313. 
Cook, Will. (1832), 270. 

Cooke, H.M. Adv. v. (1833), 69. 
Cooper, H.M. Adv. v. (1842), 102. 
 H.M. Adv. v. (1843), 278. 

Corcoran v. H.M. Adv. (1932), 245, 308, 
: 358. 

Cornelius v. Grant (1880), 144. 
Cornwallis v. H.M. Adv. (1902), 245, 
308, 333. 
‘Costello v. ene (1922), 301, 313, 
314, 334 
Costine, H.M. ‘Ady. ». (1712), 168. 
‘Coupland, H.M. Adv. v. (1863), 282. 
Gove H.M. Adv. v. (1743), 24. 
tts, H.M. Adv. v. (1746), 8. 
HLM. Adv. v. (1899), 52. 
el v. Brown (1926), 335. 
v. Douglas (1944), 23, 24, 227, 255, 
: 


301, 


(1829), 312, 


307. 


XxXxl 


Cowan, H.M. Adv. v. (1734), 110. 

H.M. Adv. v. (1812), 99. 

v. M‘Minn (1859), 45. 

Cowie, H.M. Adv. v. (1824), 24. 

v. Outram & Co. (1912), 216, 267. 
Crabb, H.M. Adv. v. (1827), 293. 
Craig, H.M. Adv. vw. (1551), 57. 

H.M. Adv. v. (1827), 125. 

H.M. Adv. v. (1862), 230. 

H.M. Adv. v. (1867), 339, 347. 

v. Great North of Scotland Rly. 

(1865), 341. 

v. Ponton (1829), 33, 48. 

Craighead, H.M. Adv. vw. (1750), 53. 

Cramb, W. W. (1935), 120. 

Cranston, H.M. Adv. v. (1931), 101, 
142. 

Cranstoun, H.M. Adv. v. (1723), 42. 

Craw, H.M. Adv. wv. (1827), 90, 94. 

H.M. Adv. v. (1839), 125, 218. 
Crawford, H.M. Adv. vw. (1847), 99. 

H.M. Adv. v. (1850), 128. 

H.M. Adv. v. (1918), 350. 

v. Blair (1856), 200. 

v. Wilson and Jamesons 

168. 
Cregan, H.M. Adv. v. (1879), 62. 
Creighton, H.M. Adv. v. (1842), 218. 

H.M. Adv. v. (1876), 218. 

v. H.M. Adv. (1904), 217. 

Crieff and Cordie, H.M. Adv. vw. 
(1719), 7. 

Crocket, H.M. Adv. v. (1864), 258. 

Crofter Hand Woven Harris Tweed Co. 
v. Veitch (1942), 185. 

Crolla v. Macpherson (1931), 158. 

Cromarty and Connell, H.M. Adv. v. 
(1843), 235. 

Crombie, Thos. (1625), 87. 

Crook v. Duncan (1899), 326. 

Crossan, H.M. Adv. v. (1817), 80. 

H.M. Adv. v. (1869), 285. 
Cruickshank, H.M. Adv. v. (1829), 53, 


(1838), 


54, 
Cumming, H.M. Adv. v. (1848), 177, 
179, 186, 210, 305, 314, 332, 
341, 342. 
Cumming and Maceartney, H.M. Adv. 
v. (1828), 2. 
Cummings, H.M. Adv. wv. (1830), 21. 
Cunningham, H.M. Adv. v. (1677), 
79. 
H.M. Adv. v. (1869), 32. 
H.M. Adv. v. (1939), 313, 328. 
Currie, James (1833), 278. 
Currie and others, H.M. Adv. v. (1864), 
137; 
Currie and Ramsay, H.M. Ady. ». 
(1873), 102. 
Cuthbert, H.M. Adv. v. (1842), 314, 
330. 


XXXli 


D 


D., H.M. Adv. vw. (1944), 278. 
D. of P.P., Andrews v. (1937), 102, 142. 
v. Beard (1920), 91, 97. 
Holmes v. (1946), 97. 
Joyce v. (1946), 175. 
Mancini v. (1942), 89, 94. 
Maxwell v. (1934), 308. 
Stirland v. (1943), 308. 
Woolmington v. (1935), 89. 
Dales, H.M. Adv. v. (1834), 332. 


Dalrymple and Joyner, H.M. Adv. v. 


(1785), 91. 


Daly and James, H.M. Adv. v. (1850), 


294. 
Dalziel, H.M. Adv. v. (1842), 34, 192. 
Damaree and Purchase, H.M. Adv. v. 
(1710), 173, 174. 
Daniel, H.M. Adv. v. (1891), 62 
Darling, H.M. Adv. v. (1830), 340. 
Darrachs, H.M. Adv. v. (1725), 136. 
Davidson, H.M. Adv. v. (1791), 60. 
H.M. Adv. v. (1841), 28, 335. 
v. M‘Fadyean (1942), 300, 338. 
Davidson and M‘Cormick, H.M. Adv. 
v. (1882), 110. 
Davie, H.M. Adv. v. (1881), 296. 
Davies v. Jeans (1904), 158. 
Davilin v. Jeffrey (1836), 341. 
Davis and Wiltshire, H.M. Adv. v. 
(1740), 6, 7, 96. 
Dawson v. Maclennan (1863), 218, 231, 
283. 
John (1835), 41. 
Dawson and others (1696), 43. 
Deakin v. Milne (1882), 227. 
Dean’s Judicial Factor v. Deans (1912), 
318. 
Dearie, H.M. Adv. v. (1866), 211. 
De Banzie v. Peebles (1875), 345. 
Deenney, H.M. Adv. v. (1853), 14 
De la Motte v. Jardine (1791), 311. 
Delaney, H.M. Adv. v. (1945), 97, 248, 
255. 
Dempster, H.M. Adv. v. (1862), 263, 
279, 282, 291, 323, 327. 
Deuchars, H.M. Adv. v. (1834), 20. 
Devin and Polin, H.M. Adv. v. (1829), 
253 
Devlin, H.M. Adv. v. (1828), 65. 
Dewar, H.M. Adv. v. (1777), 20. 
v. H.M. Adv. (1945), 11, 18, 301. 
James, Petr. (1944), 267. 
Dewar and others, H.M. Adv. v. (1842), 
115, 118. 
Dick, H.M. Adv. v. (1901), 254. 
Dick and Lawrie, H.M. Adv. v. (1832), 
2, 58. 
Dickie v. H.M. Adv. (1896), 309. 


CRIMINAL LAW OF SCOTLAND 


Dickson, H.M. Adv. vw. (1724), 110. 

H.M. Adv. v. (1837), 283. 

H.M. Adv. v. (1847), 142. 

Dillon, Rex v. (1939), 362. 
Dingwall, H.M. Adv. v. (1867), 10, 14, 
88, 185, 186, 295, 303, 304. 

v. Stevenson (1892), 153, 240. 
Dobbs v. Neilson (1899), 116, 137. 
Docherty v. H.M. Adv. (1945), 7, 8, 360. 
Docherty and Scott (1838), 38 
Donald v. Hart (1844), 216. 

wv. Hart (1892), 347. 

Donald and Oliver, H.M. Adv. v. (1573), 
UD 


Donaldson, H.M. Adv. v. (1611), 62. 
H.M. Adv. v. (1836), 295. 
Donaldson and Calder, H.M. 

(1780), 7. 
Donnelly v. H.M. Adv. (1945), 312. 
Dorward v. Mackay (1870), 272. 
Dott, H.M. Adv. v. (1829), 29. 
H.M. Adv. v. (1855), 245. 
Dougall v. H.M. Adv. (1945), 361. 
v. Dykes (1861), 137, 154, 342. 
David (1945), 363. 
and Hamilton v. H.M. Adv. (1945), 
285. 
Dougherty, H.M. Adv. v. (1824), 220. 
Dougherty and others, H.M. Adv. v. 
(1844), 62. 
Douglas, H.M. Adv. v. (1667), 90. 


Adv. wv. 


H.M. Adv. v. (1682), BO 
H.M. Adv. v. (1816), 5 

H.M. Adv. v. (1817), 21: 
H.M. Adv. v. (1827), 82, 271. 
H.M. Adv. v. (1834), 334. 


H.M. Adv. v. (1865), 218, 219. 
Douglas, George (1725), 116. 

Douglas and Irving, H.M. Adv. »v. 
(1866), 124. 

Dow, H.M. Adv. v. (1830), 116. 

Dow, James (1829), 263. 

Dowd and Furie, H.M. Adv. v. (1852), 
2) et 

Downes and Mercer v. 
(1882), 345. 

Downie, H.M. Adv. v. (1865), 311. 

v. Fraser (1893), 143. 

Dreghorn, H.M. Adv. v. (1807), 106. 

Drever and Tyre, H.M. Adv. v. (1885), 
101, 281. 

Drummond v. Latham (1892), 217. 

v. Macmillan (1896), 232. 
Drummond, Janet (1832), 34, 218. 
Dryden v. Mackay (1924), 155. 
Drysdale or Anderson (Fallasdale or), 

H.M. Adv. v. (1826), 80, 81. 
Drysdale and others, H.M. Adv. v. 
(1848), 102-104, 142. 
Dudley, H.M. Adv. v. (1864), 102, 231. 
Dudley, The Queen v. (1884), 11. 


Stevenson 


INDEX OF CASES 


Duff, H.M. Adv. v. (1910), 315. 
v. Neilson (1892), 155, 156. 
v. Simpson (1841), 341. 
Duff and Falconer, H.M. Adv. »v. 
(1831), 334. 
Duff and others (Gordon v.) (1707), 87 
Duffus v. Whyte (1866), 58. 
Duggin and Ketchen, H.M. Adv. »v. 
(1828), 21, 220. 

Dumfries C.C. v. Phyn, 212. 

Dunbar, H.M. Adv. v. (1762), 56. 

v. Johnston (1904), 73, 212. 

Dunbar and Forsyth, H.M. Adv. ». 
(1714), 57. 

Dunbar and others, Sir James (1714), 
85. 

Duncan, H.M. Adv. v. (1845), 109. 
(C.), H.M. Adv. v. (1849), 25, 29. 
(W.), H.M. Adv. v. (1849), 47. 

H.M. Adv. v. (1852), 139. 
H.M. Adv. v. (1862), 281. 
H.M. Adv. v. (1864), 139, 193. 
H.M. Adv. v. (1875), 268, 280. 
v. Cupar (1886), 74. 
v. Laing (1888), 345. 
Duncan and Cumming, H.M. Adv. v. 
(1850), 6, 62. 
Duncan and Mackenzie, H.M. Adv. v. 
(1831), 29, 334. 

Dundas v. Phyn (1914), 144. 

Dundas of Castlecary (1735), 116. 

Dunglas, Lord, H.M. Ady. v. (1836), 

212. 
Dunipace, LM. Adv. ». (1842), 42, 57. 
Dunlop, H.M. Adv. vw. (1828), 31. 
Dunn and M‘Daniel, H.M. Adv. »v. 
(1876), 128, 129. 

Durrand and others, H.M. Adv. v. 
(1830), 7. 

Durnion v. Paterson (1930), 240. 

Durrin and Stewart v. Mackay (1859), 
137. 

Duthie, H.M. Adv. v. (1849), 85. 

Dykes and Goodall, H.M. Adv. v. 
(1827), 327. 

Dysart Peerage Case (1881), 318. 


E 


Easton and others, 
(1832), 25. 
Edgar, H.M. Adv. v. (1747), 88. 
H.M. Adv. v. (1828), 220. 
wv. Mackay (1926), 47. 
Edmiston, H.M. Adv. v. (1866), 1, 312, 
334. 
Edmonston and Brown, H.M. Adv. v. 
(1834), 21. 
Edmonstone, H.M. Adv. v. (1909), 14, 
304. 


H.M. Adv. v. 


XXXili 


Edney, H.M. Adv. v. (1833), 120, 309. 

Edwards, H.M. Adv. v. (1761), 128. 

Elliot, H.M. Adv. v. (1800), 60. 

Emond, H.M. Adv. v. (1829), 267, 293, 
297, 312, 314, 315, 318, 319. 

Emslie v. Paterson (1879), 213. 

Evans and Denwood, H.M. Adv. 
(1873), 100, 229. 

Eviot, H.M. Adv. v. (1614), 21. 

Ewart, H.M. Adv. v. (1828), 2. 

v. Strathern (1924), 278, 350. 
Ewing, H.M. Adv. v. (1940), 99, 193. 


F 


F. v. F. (1945), 147. 
Faddes v. M‘Neish (1923), 291. 
Faill ir Coe, H.M. Adv. v. (1877), 


Faitbairn, (1704), 33. 

Fairney and others, H.M. Adv. vw. 
(1720), 11, 136. 

Fairweather, H.M. Adv. v. (1836), 272, 
Dads 


H.M. Adv. v. (1842), 124, 125. 
H.M. Adv. v. (1861), 221, 326. 
Falconer, H.M. Adv. v. (1812), 56. 
H.M. Adv. v. (1847), 324. 
H.M. Adv. v. (1852), 13, 43. 
Fallasdale or Drysdale or Anderson, 
H.M. Adv. v. (1826), 80, 81. 
Fallon, H.M. Adv. v. (1867), 112. 
Farquhar and Macgregor (1833), 289, 
297. 


eee H.M. Adv. v. (1854), 20, 


v. Whyie (1886), 198. 
Samuel (1830), 34. 
Farrell, H.M. Adv. v. (1872), 336. 
Fawcett, H.M. Adv. vw. (1869), 331. 
Fay, H.M. Adv. wv. (1847), 99, 124, 125. 
Fegen, H.M. Adv. v. (1838), 40. 
Ferguson, H.M. Adv. v. (1809), 57. 
H.M. Adv. v. (1825), 50. 
H.M. Adv. v. (1881), 14. 
v. Brown (1942), 200. 
v. Carnochan (1889), 138. 
v. Webster (1869), 290. 
Ferrie and Banks (1831), 38. 
Ferrier, H.M. Adv. v. (1813), 185. 
Field, H.M. Adv. v. (1838), 34. 
Fife, H.M. Adv. v. (1687), 127, 163. 
H.M. Adv. v. (1691), 95, 105. 
Findlater, Will. (1835), 39. 
Findlater and Macdougall, H.M. Adv. v. 
(1841), 127. 
Finlay and others, H.M. Adv. v, (1826), 
6 


8. 
Finney, H.M. Adv. v. (1848), 142, 226, 


mde 


XXXiV 


Finnie v. Gilmour (1850), 266. 
Fitchie, H.M. Adv. v. (1856), 118. 
Fitton and others, H.M. Adv. v. (1830), 
29. 
Fitzherbert, H.M. Adv. v. (1858), 118. 
Flannigan v. Hill (1904), 158, 159. 
Fleming, H.M. Adv. v. (1848), 82. 
H.M. Adv. v. (1866), 272. 
H.M. Adv. v. (1885), 45, 312. 
Fletcher, H.M. Adv. v. (1846), 98, 309, 
327. 
H.M. Adv. v. (1847), 279. 
Flinn and Brennan, H.M. Adv. vw. 
(1848), 87. 
Foggo v. Hill (1932), 161. 
Foodie and Campbell, H.M. Adv. v. 
(1837), 62. 
Forbes, H.M. Adv. v. (1718), 168. 
H.M. Adv. v. (1820), 64. 
H.M. Adv. v. (1845), 50. 
H.M. Adv. v. (1858), 265. 
. Duncan (1865), 351. 
. Forbes (1861), 321. 
. Main (1908), 214, 215. 
. Reid (1703), 154. 
. Ross (1898), 85. 
Forbes of Barns (1703), 116. 
Forgan, H.M. Adv. vw. (1871), 64. 
Forrest, H.M. Adv. v. (1823), 269. 
H.M. Adv. v. (1837), 97, 316. 
Forrester, H.M. Adv. v. (1751), 63. 
Forsyth, H.M. Adv. v. (1866), 265, 309. 
Foster v. H.M. Adv. (1932), 287, 358, 
359. 
Francia, H.M. Adv. v. (1716), 172. 
Frank v. H.M. Adv. (1938), 359. 
Fraser, H.M. Adv. v. (1701), 54. 
Adv. v. (1720), 79, 80. 
. Adv. v. (1744), 121. 
Adv. v. (1759), 128. 
. ¥. (1784), 133. 
. Adv. v. (1831), 25. 
. Adv. v. (1839), 154, 323, 327. 
Adv. v. (1847), 120, 193. 
; .M. Adv. v. (1850), 35. 
.M. Adv. v. (1850), 109. 
. Ady. v. (1852), 272, 279. 
. Adv. v. (1859), 56, 59, 63, 64. 
. Adv. v. (1861), 221. 


ee? ¢ 


Shalstelstel cts 
DEBEREER 
> 
Qu 
<q 


. 


ty 


sisisisl ciel: 
SEES 


HM. Adv. v. (1893), 208. 
v. M‘Kay (1853), 312. 
Fraser, Alex. (1835), 218. 


Fraser and Gunn, H.M. Adv. v. (1827), 26. 
Fraser and Rollins, H.M. Adv. v. 


(1920), 2, 89, 90. 


Fraser and Wright, H.M. Adv. v. 


(1835), 326. 
Fratson, Rex v. (1930), 356. 
Freeland, James (1835), 328. 
Fulton, H.M. Adv. v. (1841), 121. 


. Adv. v. (1878), 11, 98, 265, 348. 


CRIMINAL LAW OF SCOTLAND 


G 


Gadesby, H.M. Adv. v. (1790), 29. 

Gairdner, H.M. Adv. v. (1838), 265. 

Galbraith v. Muirhead (1856), 138. 
». Sawers (1840), 203. 

Gall, H.M. Adv. v. (1820), 257. 
H.M. Adv. v. (1856), 110, 111. 

v. Gall (1870), 311. 

Gallagher v. H.M. Adv. (1937), 78, 196. 
v. Paton (1909), 238, 307. 

Gallie, H.M. Adv. v. (1832), 170. 

Galloway, H.M. Adv. v. (1836), 286, 

310, 347. 
H.M. Adv. v. (1839), 267. 
H.M. Adv. v. (1857), 62. 
H.M. Adv. v. (1894), 276. 
wv. Somerville (1863), 272. 
Galloway and Sutherland, H.M. Adv. v. 
(1829), 31. 
Gammell v. Commissioners of Woods 
and Forests (1859), 192. 
Gardiner, H.M. Adv. v. (1837), 305. 
Garrett and Edgar, H.M. Adv. v. 
(1866), 17. 
Geddie and _ others, 
(1720), 133. 
Gemmell, H.M. Adv. v. (1781), 128. 
HM. Adv. v. (1841), 125. 
v. MacNiven (1928), 337. 
Gibb, H.M. Adv. v. (1833), 233. 
H.M. Adv. v. (1871), 230, 328. 
Gibb and others, H.M. Adv. v. (1835), 
297. 

Gibbons, Richard (1856), 36. 

Gibson, H.M. Adv. v. (1842), 220. 
H.M. Adv. v. (1844), 9, 10, 304. 
H.M. Adv. v. (1845), 125. 

H.M. Adv. v. (1848), 295. 
H.M. Adv. v. (1871), 281. 
Gibson v. National Cash Register Co. 
(1925), 305. 
Gibson and others, 
(1842), 134. 
Gilbert, Rex v. (1914), 362. 
Gilchrist, H.M. Adv. v. (1741), 11, 20, 
128, 133. 
H.M. Adv. v. (1831), 220, 293, 300. | 
Gilchrist and Hislop, H.M. Adv. »v., 
30. 

Gilchrist and M‘Iver (1835), 329. 

Gilkie, H.M. Ady. v. (1720), 133. 

Gillan, H.M. Adv. v. (1910), 188, 189, 

324 


H.M. Adv. ». 


H.M. Adv. vw. 


Gillespie and Edwards, H.M. Adv. v. 
(1827), 3, 60. 

Gillespie and others, H.M. Adv. »v. 
(1694), 105. 

Gillespie and others, H.M. Adv. v. 
(1827), 81. 


INDEX OF CASES 


Gillies, H.M. Adv. v. (1828), 54. 

H.M. Adv. v. (1831), 64. 

Gilmour, H.M. Adv. v. (1844), 295. 

H.M. Adv. v. (1938), 97, 255. 
Gilmour v. Hansen (1920), 305, 311. 
Girgawy v. Strathern (1925), 151. 
Givan, H.M. Adv. v. (1846), 40. 
Glasgow Dynamitards (1883), 177. 
Glass v. Monro (1713), 84. 

Glen (J.), H.M. Adv. v. (1827), 293. 

v. Colquhoun (1865), 272. 

Glen, Wm. (1827), 34. 

Glennie, H.M. Adv. v. (1864), 218. 
Glyn v. Johnson & Co. (1834), 318. 
Gold v. Hunter (1847), 327. 

v. Neilson (1908), 69, 241, 347. 
Goldwyre, H.M. Adv. v. (1856), 232. 
Gollan, H.M. Adv. v. (1875), 282. 
Gollan and others, H.M. Adv. v. (1883), 

132. 
Goodall, H.M. Adv. v. (1888), 200. 
Goodwin, H.M. Adv. v. (1837), 320. 
Gordon, H.M. Adv. wv. (1691), 95, 105. 

v. H.M. Adv. (1754), 176. 

H.M. Adv. v. (1782), 23. 

H.M. Adv. v. (1846), 35. 

H.M. Adv. v. (1921), 11, 350. 

». Gordon (1713), 18 

v. Scott (1891), 333. 

v. Shaw (1908), 1. 

Gordon, Ludovick (1713), 131. 

Patrick (1708), 130. 

Gourlay, H.M. Adv. v. (1907), 102. 

Gove, H.M. Adv. v. (1882), 14. 

Gow, H.M. Adv. v. (1831), 330. 

Gowans, H.M. Adv. v. (1831), 101, 103. 

Grace, H.M. Adv. v. (1835), 98. 

Gracie v. Stuart (1884), 220, 305, 308, 
312, 313. 

Graham, H.M. Adv. v. (1703), 125. 

H.M. Adv. v. (1717), 21. 

H.M. Adv. v. (1727), 100. 

H.M. Adv. v. (1813), 103. 

H.M. Adv. v. (1842), 12, 351. 

H.M. Adv. v. (1897), 114. 

v. M‘Lennan (1911), 290. 

v. Todrick (1864), 341. 

v. Waugh (1938), 154. 

Graham of Reidnock (1637), 18. 

Graham and others v. Threshie (1888), 
346. 

Grahame, H.M. Adv. v. (1786), 54. 

H.M. Adv. v. (1847), 19. 

Grainger and Rae, H.M. Adv. v. (1932), 
119, 120. 

Granata v. Mackintosh (1916), 157. 

Grandeson, Rob. (1830), 294. 

Granger, H.M. Adv. v. (1863), 139, 140. 

H.M. Adv. v. (1878), 14, 295. 
Grant, H.M. Adv. v. (1712), 84. 

H.M. Adv. v. (1820), 292, 297. 


eeees 


XXXV 


Grant, H.M. Adv. v. (1827), 327. 
H.M. Adv. v. (1835), 27. 
H.M. Adv. v. (1862), 315. 
v. H.M. Adv. (1938), 299, 327, 358, 
359. 
v. Allan (1889), 12. 
v. Grant (1855), 351. 
v. M‘Kenzie (1854), 346. 
v. Countess of Seafield (1926), 304. 
Grant and others (1594), 174. 
Grant others, H.M. Adv. v. (1720), 
133. 
Grant and others, H.M. Adv. v. (1848), 
179. 


Grassom and Drummond, H.M. Adv. 
v. (1884), 102, 142. 
ee H.M. Adv. v. (1581), 21. 
. Adv. v. (1678), 90. 
. Adv. v. (1737), 128. 
. Adv. v. (1773), 10. 
. Adv. v. (1803), 33, 35. 
. Adv. v. (1827), 57. 
. Adv. v. (1836), 104. 
Gray, Rex v. (1917), 356. 
v. Gray (1912), 321. 
Gray & Co. v. Mackenna (1899), 228. 
Gray and others, H.M. Adv. v. (1751), 
124 


2 


$33 


Greatrex and others, H.M. Adv. vw. 
(1867), 69. 

Greenhuff, H.M. Adv. v. (1838), 154, 
193. 

Greer v. Stirlingshire Road Trs. (1882), 
305 


Greig v. Jopp (1863), 341. 
v. Stewart (1877), 345. 
Grieve, H.M. Adv. v. (1833), 317. 
H.M. Adv. v. (1866), 80. 
v. Grieve (1885), 321. 
Griffen v. H.M. Adv. (1940), 62, 235, 
303, 305, 307. 
Gunn, H.M. Adv. v. (1819), 257. 
Guthrie and Convery, H.M. Adv. »v. 
(1867), 30. 


H 


Hackston v. Millar (1906), 337. 
Haddow v. Neilson Bros. (1899), 1, 70. 
Hagans, H.M. Adv. v. (1853), 118. 
Haire, William (1829), 267. 
Haliburton, Alex. (1705), 116. 
Hall, H.M. Adv. v. (1789, 54. 

H.M. oaee v. (1881), 56, 191, 272, 


Hall and Donnelly, H.M. Adv. v. (1835), 
50. 

Hall and Gray, H.M. Adv. v. (1946), 
193. 


XXXVi 
Hall and others, H.M. Adv. v. (1849), 
56, 62, 63. 
Halliday and others, H.M. Adv. v. 
(1597), 64. 
Hamilton, H.M. Adv. v. (1676), 7. 
H.M. Adv. v. (1807), 90. 
H.M. Adv. v. (1814), 54. 
H.M. Adv. v. (1826), 8: 
H.M. Adv. v. (1833), 67. 
H.M. Adv. v. (1844), 347. 
H.M. Adv. v. (1849), 68. 
H.M. Adv. v. (1857), 99. 
H.M. Adv. v. (1880), 273. 
v. H.M. Adv. (1934), 325. 
v. H.M. Adv. (1938), 237, 346, 359, 
361. 


James (1728), 116. 
James (1811), 300. 
Hamilton and Campbell, H.M. Adv. v. 
(1806), 80. 
Hamilton and Green, H.M. Adv. v. 
(1716), 10. 
Hamilton and Hutchison, H.M. Adv. v. 
(1874), 104. 
Hamilton and others, H.M. Adv. v. 
(1833), 27. 
Hammond and Webb (1799), 186. 
Handley and others, H.M. Adv. wv. 
(1842), 39. 

Hanley v. H.M. Adv. (1946), 207. 

Hannah, H.M. Adv. v. (1860), 221. 
H.M. Adv. v. (1883), 269. 

Hannah and Higgins, H.M. Adv. v. 

(1836), 270, 336. 

Hardie, H.M. Adv. v. (1831), 317, 340. 
H.M. Adv. v. (1847), 99, 228. 

Hardinge, H.M. Adv. v. (1863), 19, 54. 

Hardista, Robert (1842), 33, 220. 

Hardy, H.M. Adv. v. (1938), 291. 

Hare v. Wilson (1829), 273. 

Harkins or Harkisson, H.M. Adv. v. 

(1842), 56. 

Harper v. Adair (1945), 18, 287. 

v. Neilson (1898), 149, 150, 226. 
Thomas Brown (1840), 218, 274. 

Harrison v. Mackenzie (1923), 334, 335. 

Hart v. Hay, Nisbet & Co. (1900), 157. 
v. M‘Creadie (1899), 155, 240. 

Hart and others, H.M. Adv. v. (1854), 

132. 

Harvey, H.M. Adv. vw. (1811), 54. 
H.M. Adv. v. (1833), 23, 29, 340. 
H.M. Adv. v. (1835), 65, 316, 318, 

2 


326. 
Haslam v. H.M. Adv. (1936), 245, 358. 
Hasson v. Neilson (1908), 160. 
Hastie, H.M. Adv. v. (1863), 165. 
Hawkins, H.M. Adv. v. (1769), 106. 


Hawton, H.M. Adv. v. (1861), 106, 281. 


Hay, H.M. Adv. v. (1710), 166, 167. 
H.M. Adv. v. (1780), 2. 


CRIMINAL LAW OF SCOTLAND 


Hay, H.M. Adv. v. (1822), 320. 
H.M. Adv. v. (1824), 165. 
H.M. Adv. v. (1858), 312. 
H.M. Adv. v. (1877), 221. 
Will. (1861), 36. 

Hay and Thomson, H.M. Adv. v. (1692), 

4, 5. 

Healy v. Wright (1923), 159. 

Heaman and Gautier (1821), 43. 

Heartside, H.M. Adv. v. (1608), 33. 

Hefferan v. Wright (1911), 161, 246. 

Heidemesser, H.M. Adv. v. (1880), 88. 

Hempseed, Andrew (1832), 218. 

Hempson, H.M. Adv. v. (1839), 286. 

Henderson, H.M. Adv. v. (1789), 99. 
H.M. Adv. v. (1829), 147. 

H.M. Adv. v. (1830), 60. 
H.M. Adv. v. (1836), 303, 317. 
v. Callender (1878), 220, 337. 
v. Young (1856), 21. 
Thos. (1835), 14. 
Henderson and Craig, H.M. Adv. v. 
(1836), 30. 
Henderson and Lawson, H.M. Adv. v. 
(1842), 104. 

Henderson and others, H.M. Ady. v. 
(1850), 102, 142, 292, 342. 
Henderson & Turnbull, Ltd. v. Adair 

(1939), 71. 
Hendrie, H.M. Adv. v. (1828), 69. 
Hendry, H.M. Adv. v. (1839), 62. 
v. Brims (1889), 196. 
v. Ferguson (1883), 137, 138, 226. 
Hendry and Craighead, H.M. Adv. vw. 
(1857), 314. 

Henretty v. Hart (1885), 155. 

Herdman, H.M. Adv. v. (1784), 83. 

Heron, H.M. Adv. v. (1838), 38. 

v. H.M. Adv. (1914), 189. 

Hervey, H.M. Adv. v. (1835), 66. 

Hetherington, H.M. Adv. v. (1915), 191. 

Hews and others, H.M. Adv. v. (1720), 

11, 43. 

Higgins, H.M. Adv. v. (1913), 10. 
Felix (1833), 281. 

John (1723), 116. 

Higginson v. Rex (1910), 122. 

Highlands, H.M. Adv. v. (1829), 21, 40. 

Hill, H.M. Adv. v. (1879), 19, 218. 
H.M. Adv. v. (1941), 97, 255. 

v. Finlayson (1883), 268. 
Hillan Rigs Adv. (1937), 93, 116, 
60. 

Hilson v. Kasson (1914), 272. 

Hinchy, H.M. Adv. v. (1864), 53. 
Michael, Petr. (1864), 274. 

Hinshelwood v. Auld (1926), 298, 299. 

Hislop v. M‘Intyre (1917), 156. 

Hobbs v. H.M. Adv. (1893), 208. 

Fodaey v. Macpherson (1913), 155 


INDEX OF CASES 


Hodkinson and Morton, H.M. Adv. »v. 
(1903), 49. 

Hoey v. Hoey (1884), 311. 

Hog, Edinburgh Proc.-Fiscal v. (1831), 
115 


Hogg v. Campbell (1864), 332. 
Hoggan, H.M. Adv. v. (1893), 123. 
v. Wood (1889), 154. 
Holland, H.M. Adv. vw. (1808), 42 
Hollands and Macginnis (1832), 42. 
Holm and Fraser, H.M. Adv. v. (1844), 
169. 
Holmes v. D. of P.P. (1946), 97. 
Holmes and Lockyer, H.M. Ady. v. 
(1869), 49. 
Home, H.M. Adv. v. (1723), 90. 
Home, David (1748), 116. 
Home and Justice (1744), 116, 117. 
Honyman, H.M. Adv. v. (1726), 141. 
Hood v. Young (1853), 54 
Horn and Maclaren, H.M. Adv. v. 
(1831), 31, 296. 
Horne, H.M. Adv. v. (1814), 65, 69. 
Hosey, H.M. Adv. v. (1826), 31. 
Hosie, H.M. Adv. v. (1837), 272. 
Houston, H.M. Adv. v. (1833), 87. 
vw. Aitken (1912), 304. 
w. Ponton (1828), 258. 
Houston and Ewing, H.M. Adv. v. 
(1847), 104, 142. 
Howison, H.M. Adv. v. (1831), 286. 
H.M. Adv. v. (1847), 62. 
H.M. Adv. v. (1871), 289. 
Howman v. Mackie (1891), 74, 76. 
v. Russell (1923), 1. 
Hoyes, H.M. Adv. v. (1848), 23. 
Hudson, Rex v. (1912), 308. 
Hughan, H.M. Adv. v. (1810), 57. 
Hughes, H.M. Adv. v. (1842), 3, 237. 
Huie, H.M. Adv. vw. (1842), 17, 221. 
Hull v. H.M. Adv. (1945), 268, 352, 357. 
Hume, H.M. Adv. v. (1732), 10, 93. 
Humphreys, H.M. Adv. v. (1837), 13. 
Humphreys or Alexander, H.M. Adv. v. 
(1839), 63, 191, 210, 221, 292, 
295, 296, 299, 321, 323, 325, 326, 
328, 330, 333, 347. 
Hunter, H.M. Adv. v. (1801), 24. 
H.M. Adv. v. (1838), 292. 
H.M. Adv. v. (1840), 353. 
H.M. Adv. v. (1890), 38, 338. 
Hunter and others, H.M. Adv. vw. 
(1837), 4, 227, 237. 


Hunter and others, H.M. Adv. v. (1838), 


128, 138, 185-187, 210, 292, 293, 
296, 316, 318, 326, 330, 332, 334, 
340, 345. 

Hunter and Peacock, H.M. Adv. vw. 
(1860), 169. 

Hutchison or Arrol, H.M. Adv. v. 
(1818), 54. 


XXXVli 


Hutchison, H.M. Adv. v. (1872), 53, 56, 


59. 
Hutchson and Carter, H.M. Adv. v. 
(1831), 165. 


Hutton, Angus (1840), 278. 
H.M. Adv. v. (1837), 170, 353. 
v. Main (1891), 137, 226. 
Hyslop and Hyslop or Delone (1813), 
183. 


I 


Imrie, H.M. Adv. v. (1863), 61. 

Inch v. Inch (1856), 311. 

Inglis, H.M. Adv. v. (1720), 169. 

Inglis and Gillvear, H.M. Adv. v. (1848), 
30. 


Inglis and others, H.M. Adv. v. (1784), 
99. 

Innes, HLM. Adv. v. (1600), 141. 

H.M. Adv. v. (1833), 293. 

Innes and Blair, H.M. Adv. v. (1834), 
21. 

Innes and M‘Ewan, H.M. Adv. wv. (1831), 
267. 

Inverness-shire C.C. v. Weir (1938), 
212 


Irvine, H.M. Adv. v. (1784), 21. 
H.M. Adv. v. (1827), 31. 
Irvine Greyhound Racing Co. vw. 
MacMillan (1936), 162. 
Irving, H.M. Adv. v. (1815), 98. 
H.M. Adv. v. (1833), 115. 
H.M. Adv. v. (1838), 265, 309. 
Itansen, H.M. Adv. v. (1858), 283. 


J 


Jack v, Campbell (1880), 144. 
Jack and Ewing, H.M. Adv. wv. (1765), 
57. 
Jackson, H.M. Adv. v. (1810), 101. 
v. Linton (1860), 138. 
Jacob, H.M. Adv. v. (1908), 71, 72. 
Jafferson and Forbes, H.M. Adv. v. 
(1848), 98. 
Jaffray, H.M. Adv. v. (1815), 128. 
Jameson, The Queen v. (1896), 182. 
Jameson v. Lothian (1855), 354. 
v. Sinclair (1925), 157. 
Jamieson, H.M. Adv. v. (1786), 21. 
Jamieson and others, H.M. Adv. v. 
(1842), 2. 
Jardine, H.M. Adv. v. (1858), 26, 27. 
Jefferson, Rex v. (1908), 362. 
Jeffray, H.M. Adv. v. (1838), 295. 
Jeffrey, H.M. Adv. v. (1840), 127. 
H.M. Adv. v. (1842), 65, 66, 191. 
Jenkins v. Rex (1945), 309. 
Jenkinson v, Neilson Bros, (1899), 73. 


XXXViii 


Jennings, Richard (1850), 120. 
Johnie, H.M. Adv. v. (1775), 67. 
Johnston, H.M. Adv. v. (1715), 110. 

H.M. Adv. v. (1786), 21. 

H.M. Adv. v. (1787), 17. 

H.M. Adv. v. (1806), 24. 

H.M. Adv. v. (1845), 298, 314. 

H.M. Adv. v. (1848), 278. 

Johnston and Riddell, H.M. Adv. v. 
(1775), 25 

Johnston and Webster, H.M. Adv. vw. 
(1827), 102. 

Johnstone, H.M. Adv. v. (1831), 88. 
H.M. Adv. v. (1892), 154. 
H.M. Adv. v. (1926), 5, 114. 
v. Abercrombie (1892), 144. 
Johnstone, Andrew (1704), 131. 
Johnstone and M‘Queen, H.M. Adv. vw. 
(1842), 142. 

Jones and M‘Ewan v. Mitchell (1853), 
139. 

Jones and Malone, H.M. Adv. v. (1840), 


Jopp v. Pirie (1869), 335. 

Jordan, H.M. Adv. v. (1826), 347. 

Joseph, H.M. Adv. v. (1929), 222. 

Journeymen Tailors of Cambridge 
(1721), 186. 

Joyce v. D. of P.P. (1946), 175. 

Justice and Home (1744), 115. 


K 


Kain, H.M. Adv. v. (1846), 99. 
Kane, H.M. Adv. vw. (1892), 15. 
Keay, H.M. Adv. v. (1837), 99, 115, 116. 
Keely v. Rowan (1897), 269. 
Keen, H.M. Adv. v. (1926), 314. 
Keith, H.M. Adv. vw. (1875), 32, 45, 204, 
205, 243. 
Kelly, H.M. Adv. v. (1829), 317. 
H.M. Adv. v. (1843), 203. 
H.M. Adv. v. (1885), 123. 
Kelso District of Roxburgh v. Fairbairn 
and Ferguson (1891), 196, 219, 
240. 
Kemp v. Macdonald (1889), 225. 
Kennedy, H.M. Adv. v. (1822), 293. 
H.M. Adv. v. (1831), 29. 
H.M. Adv. v. (1838), 283, 327, 342. 
v. H.M. Adv. (1896), 253, 307, 343. 
H.M. Adv. v. (1907), 234, 306, 311. 
v. H.M. Adv. (1944), 10, 15, 98, 117. 
wv. Young (1854), 115. 
Kennedy of Daljarroch (1710), 131. 


Kennedy and Nimmo, H.M. Adv. v. 


(1722), 127. 


Kepple v. H.M. Adv. (1936), 245, 308, 
358 


Ker, H.M. "Adv. v. (1792), 82. 


CRIMINAL LAW OF SCOTLAND 


Ker and Stables, H.M. Adv. v. (1792), 
18 


Kerr, H.M. Adv. v. (1857), 263. 
H.M. Adv. v. (1860), 91, 125, 227, 
233. 
H.M. Adv. v. (1871), 8, 237. 
v. Hill (1936), 53, 55, 131, 193. 
v. Phyn (1893), 282. 
Kerr, Alexander (1822), 297. 
Kerr, Henry (1833), 263. 
Ketchen, H.M. Adv. v. (1834), 21, 312. 
Kettle, H.M. Adv. v. (1831), 133, 220. 
Key, H.M. Adv. v. (1699), 90, 91. 
Kidd, John (1837), 216. 
Kidd, Will. (1850), 17, 43, 83. 
Kiellor, H.M. Adv. v. (1850), 110. 
Kilgour, H.M. Adv. vw. (1754), 125. 
H.M. Adv. v. (1851), 18. 
King, H.M. Adv. v. (1825), 258. 
Kinloch, H.M. Adv. vw. (1795), 9. 
Kinnaird, H.M. Adv. v. (1810), 55. 
Kinnear and Brymner v. White (1868), 
141. 
Kinninmount, H.M. Adv. v. (1697), 4 
87 


Kinnoull v. Tod (1859), 354. 
Kippen, H.M. Adv. v. (1849), 56, 58, 
127. 


Kirby, H.M. Adv. v. (1799), 54. 

Kirkpatrick and others, H.M. Adv. v. 
(1665), 174. 

Kirkpatrick and Stewart, H.M. Adv. v 
(1840), 103, 104. 

Kirkwood v. H.M. Adv. (1939), 97, 117, 
351. 

Kizileviézius; H.M. Adv. v. (1938), 89, 
93, 94, 106. 

Kneen, H.M. Adv. ». (1858), 34. 

Knight v. Rex (1946), 307. 

Kronacher, H.M. Adv. v. (1852), 54, 56. 


L 


Lacy, H.M. Adv. v. (1837), 269. 
Laidlaw, H.M. Adv. v. (1838), 321. 
Laidlaw, Christian (1829), 296. 
Laing, H.M. Adv. v. (1871), 265, 312. 
yer os: v. (1891), 16, 34, 45, 253, 
43. 5 
Laird, H.M. Adv. v. (1833), 104. 
Laird (James), H.M. Adv. v. (1838), 270. 
Laird eed H.M. Adv. v. (1838), 258, 
69. 
Laird, H.M. Adv. v. (1840), 322. 
Laird and Hosie v. H.M. Adv. (1922), 
273, 285. 
Lambert, H.M. Adv. v. (1839), 125. 
Lamont, H.M. Adv. v. (1837), 99. 
v. H.M. Adv. (1943), 283. 
v. Strathern (1933), 23, 24, 255. 


INDEX OF CASES 


Lanark Magistrates, 
(1681), 141. 
Lang v. Walker (1902), 158. 
v. Walker (1910), 161. 
Langley, H.M. Adv. v. (1862), 146. 
Larg and Mitchell, H.M. Adv. v. (1817), 
17, 42. 
Latto, H.M. Adv. v. (1857), 102, 142. 
Lauder v. M‘Dougall (1887), 219. 
Laurie, H.M. Advocate v. (1802), 35. 
H.M. Adv. v. (1889), 295. 
Lavelle, H.M. Adv. v. (1909), 324. 
H.M. Solr.-Gen. v. (1913), 212. 
Law, Alex. (1831), 218. 
Lawrence, H.M. Adv. v. (1872), 45. 
Lawrie, H.M. Adv. v. (1821), 52. 
H.M. Adv. v. (1837), 51. 
Lawrie v. Roberts (1882), 267. 
Lawrie, Janet (1849), 33. 
Lawson, H.M. Adv. v. (1832), 210. 
H.M. Adv. v. (1865), 82. 
Layer, H.M. Adv. v. (1722), 172, 173. 
Leach v. Rex (1912), 287. 
Leatch, H.M. Adv. v. (1763), 56. 
le Bourdais, H.M. Adv. v. (1888), 83, 
238, 239, 242, 253. 
Leckey v. Rex (1943), 312. 
Ledingham, H.M. Adv. v, (1842), 128. 
Lee, H.M. Adv. v. (1884), 34, 47. 
H.M. Adv. v. (1923), 288. 
Lees, H.M. Adv. v. (1845), 271. 
Leighton v. H.M. Adv. (1931), 357. 
Leitch, H.M. Adv. v. (1674), 84. 
H.M. Adv. v. (1838), 309. 
Leng (John) & Co. v. Macintosh (1914), 
157 


H.M. Adv. v. 


Leng (Sir W. C.) & Co. Ltd. ». Sillitoe 


(1928), 157. 
Lennie v. H.M. Adv. (1946), 301, 362, 
363. 


Lewis v. Blair (1858), 192, 196, 312, 
315 


Leys, HLM. Adv. v. (1839), 115, 293. 

Liddell v. Strathern (1926), 207. 

Limerick and others, H.M. Adv. v. 
(1844), 140. 

Lindsay, H.M. Adv. v. (1748), 90. 

H.M. Adv. v. (1838), 233. 

Lindsay and Brock, H.M. Adv. w. 
(1717), 7. 

Lindsay and others, H.M. Adv. v. 
(1791), 124. 

Lindsay and others, H.M. Adv. v. (1812), 
56. 


Lipsey v. Mackintosh (1913), 159, 196. 
Liszewski v. Thomson (1942), 270. 
Little, H.M. Adv. v. (1830), 140. 
H.M. Adv. v. (1831), _ 
H.M. Adv. v. (1865), 82. 
Little and others, H.M. Adv. v. (1830), 
40. 


XXXix 

Little and eee H.M. Adv. v. (1883), 
10 

Littlejohn, H.M. Adv. v. (1881), 288, 
319. 


Livingstone, H.M. Adv. v. (1842), 88. 
v. Strachan, Crearer & Jones (1923), 
301, 311. 
Lloyd, H.M. Adv. v. (1810), 106. 
v. H.M. Adv. (1899), 198, 239, 274, 
44 


344. 

Lloyd, Rex v. (1927), 362. 

Loch, H.M. Adv. v. (1837), 329. 

Lockhart, H.M. Adv. v. (1800), 16. 

Lockhart, Alex. (1746), 116, 117. 

Lockwood v. Walker (1910), 150, 225, 
323, 334. 

Logan, H.M. Adv. v. (1936), 120. 

Logue v. H.M. Adv. (1932), 163, 193, 
357. 

Longmuir v. Baxter (1858), 272. 

Lonie, H.M. Adv. v. (1862), 101. 

Lord v. Neilson (1908), 220. 

Loughton, H.M. Adv. v. (1831), 286, 
316. 

Love, H.M. Adv. v. (1800), 24. 

Love and others (1610), 43. 

Low, H.M. Adv. v. (1858), 151. 

Lowson, H.M. Adv. v. (1909), 193, 207. 

v. H.M. Adv. (1943), 264, 280, 338, 

358, 359, 363. 

Luke, H.M. Adv. v. (1866), 310, 349. 

Lundie, Peter (1833), 282. 

Lusk and others (1828), 31. 

Lyall, H.M. Adv. vw. (1853), 150. 

Lyall and Ramsay, H.M. Adv. v. (1853), 
102, 316. 

Lynch, H.M. Adv. v. (1866), 318, 331. 

Lyndsay, H.M. Adv. v. (1829), 22. 

Lyon, H.M. Adv. v. (1887), 277. 


M 


Macadam and Long, H.M. Adv. vw. 
(1735), 106. 

M‘Alister and others, H.M. Adv. v. 
(1837), 102, 192. 

M‘Allister v. Abercrombie (1907), 142. 

v. Douglas (1878), 222. 

M‘Anally, H.M. Adv. v. (1836), 98, 106, 
116. 

Macara, H.M. Ady. v. (1811), 94. 

M‘Ara v. Mags. of Edinburgh (1913), 
137. 


M‘Arthur, H.M. Adv. vw. (1841), 101. 

v. H.M. Adv. (1902), 284. 
M‘Atamney, H.M. Adv. v. (1867), 280. 
Macauley, H.M. Adv. v. (1892), 210. 
M‘Auley v. H.M. Adv. (1946), 237, 281. 
Macbean, H.M. Adv. v. (1847), 82. 
M‘Beath, H.M. Adv. v. (1828), 31. 


xl CRIMINAL LAW OF SCOTLAND 


Macbeath and others v. Fraser (1886), 


M‘Beth, H.M. Adv. v. (1867), 286. 
M‘Bryde, H.M. Adv. v. (1843), 99. 
M‘Cabe, H.M. Adv. v. (1857), 291. 
M‘Cabe and others, H.M. Adv. v. (1838), 
137. 
M‘Cafferty and Glendinning (1850), 30. 
M‘Call v. Mitchell (1911), 12, 246. 
Macallum, H.M. Adv. v. (1836), 336. 
H.M. Adv. v. (1858), 87. 
M‘Callum v. Doughty (1915), 71. 
M‘Callum, Arch. (1846), 38. 
M‘Callum and Corner, H.M. Adv. v. 
(1853), 90, 329. 
M‘Callum and others, 
(1825), 133. 
M‘Cann, Frank (1891), 120. 
M‘Carter, John (1831), 286. 
John (1832), 286. 
M‘Cartney v. H.M. Adv. (1943), 67, 362. 
M‘Caughie, H.M. Adv. v. (1836), 23. 
Maccaul, Wm. (1714), 130. 
M‘Clinton, H.M. Adv. v. (1902), 304. 
M‘Clure and others, H.M. Adv. v. 
(1848), 103, 294. 
M‘Coll, H.M. Adv. v. (1874), 148. 
M‘Connell, H.M. Adv. v. (1887), 315,318. 
M‘Cormack, H.M. Adv. v. (1831), 318. 
M‘Court v. H.M. Adv. (1913), 189. 
Maccraw, H.M. Adv. v. (1806), 89. 
M‘Craw, jun., and others, H.M. Adv. wv. 
(1831), 69. 
M‘Creadie, H.M. Adv. v. (1862), 305. 
vw. Murray (1862), 198. 
M‘Cue, H.M. Adv. v. (1865), 151. 
MacCulloch, H.M. Adv. v. (1828), 141. 
M‘Culloch v. Rae (1915), 156. 
Macculloch and others (1744), 116. 


H.M. Adv. v. 


M‘Daniel, H.M. Adv. v. (1876), 166, 167. 


M‘Dermott v. Stewart’s Trs. (1918), 
141, 307, 324. 
Macdonald, H.M. Adv. wv. (1799), 98. 

H.M. Adv. v. (1826), 26. 

H.M. Adv. v. (1834), 286. 

H.M. Adv. v. (1841), 146. 

H.M. Adv. v. (1842), 147. 
MacDonald, H.M. Adv. v. (1867), 89. 
M‘Donald, H.M. Adv. v. (1887), 138. 
Macdonald, H.M. Adv. v. (1888), 218. 
M‘Donald, H.M. Adv. v. (1890), 10, 14, 

97. 

H.M. Adv. v. (1896), 276. 
Macdonald, H.M. Adv. v. (1900), 123. 
M‘Donald v. H.M. Adv. (1929), 188. 
Macdonald v. Lyon (1851), 200. 

v. Macdonald (1860), 46. 

Angus (1747), 175. 

Daniel (1829), 34. 

Robert (1821), 285. 

Ronald (1869), 227. 


Macdonald and Chisholm, H.M. Adv. v. 
(1814), 16. 

Macdonald and Jamieson, H.M. Adv. v. 
(1770), 17. 

Macdonald and Laird, H.M. Adv. vw. 
(1879), 128. 

Macdonald and others, H.M. Adv. v. 

(1823), 132. 

M‘Donald and others, H.M. Adv. wv. 

(18538), 102. 

M‘Donald and others, H.M. Adv. vw. 

(1887), 3. 

Macdonald and Smith (1837), 274. 

Macdonald and Wilson, H.M. Adv. v. 
(1818), 37. 

Macdonell, H.M. Adv. vw. (1736), 166, 
167. 

Macdougal, Jas. (1843), 22. 

M‘Dougall v. M‘Dougall (1927), 291. 

MacDougall v. Maclullich (1887), 313, 
328. 

M‘Elfrish, H.M. Adv. v. (1877), 49. 

Macewan, H.M. Adv. v. (1774), 23. 

M‘Ewan v. H.M. Adv. (1939), 304, 359. 

v. Duncan and M‘Lean (1854), 128. 
M‘Fadyen, H.M. Adv. v. (1857), 291. 
H.M. Adv. v. (1860), 14. 

Macfarlane, H.M. Adv. v. (1737), 90. 

M‘Farlane, H.M. Adv. v. (1834), 309. 

Macfarlane v. Perthshire Proc.-Fiscal 
(1843), 346. 

Macfarlane, George (1733), 56. 

Macfarlane and Firmin, H.M. Adv. v. 
(1788), 106. 

Macfie, H.M. Adv. v. (1843), 146. 

M‘Gall, H.M. Adv. v. (1849), 220, 301, 
342. 

M‘Garth v. Bathgate (1869), 282, 284, 
352. 


M‘Gavin, H.M. Adv. v. (1846), 99, 125, 
296, 320. 
M‘Gavin and others, 

(1844), 39. 
Macgeown, H.M. Adv. v. (1822), 220. 
Macgibbon, H.M. Adv. v. (1669), 20. 
M‘Gillivray, Duncan (1830), 289. 
M‘Gilvray and M‘Millan (1841), 40. 
M‘Ginnes and Johnstone, H.M. Adv. wv. 

(1839), 322. é 
M‘Giveran v. Auld (1894), 312, 325, 330. 
M‘Glashan, John, 87, 88. 

M‘Glinchly v. Angus (1889), 267. 
M‘Gowan v. Langmuir (1981), 152. 

v. Mackenzie (1924), 160, 326. 
M‘Graw, H.M. Adv. v. (1863), 33. 
Macgregor, H.M. Adv. v. (1753), 124. 
Macgregor, Callum (1773), 211. 
MacGregor and Inglis (1846), 54, 191. 
M‘Grigor and Lowrie, H.M. Adv. »v. 

(1784), 133. 

M‘Guigan, H.M. Adv. v. (1936), 326. 


H.MMAdy.” vw 


INDEX OF CASES 


M‘Guinn eae H.M. Adv. v. (1937), 93, 
81. 
M‘Guire, H.M. Adv. v. (1826), 84. 
M‘Haffie, H.M. Adv. v. (1827), 102, 340. 
M‘Hardie, H.M. Adv. v. (1834), 301. 
ah ghsap Mullen, H.M. Adv. v. (1869), 
81. 
Macindassanach, John and William 
(1738), 116. 
M'‘Innes, H.M. Adv. v. (1825), 102. 
v. Barclay and Curle (1856), 341. 
MacInnes and Macpherson, H.M. Adv. 
v. (1836), 42, 53. 
M‘Intosh, H.M. Adv. v. (1838), 331. 
H.M. Adv. v. (1841), 19. 
Macintosh v. H.M. Adv. (1876), 353. 
M‘Intosh (B.), H.M. Adv. v. (1881), 
125, 126. 
M‘Intosh (J.), H.M. Adv. v. (1881), 220. 
M‘Intosh, A. (1822), 330. 
Macintosh, James (1832), 218. 
M‘Intosh, Mary (1831), 220. 
M‘Intosh and Wilson, H.M. Adv. vw. 
(1855), 102. 
M‘Intyre, H.M. Adv. v. (1837), 58. 
v. Morton (1912), 240. 
v. Tumelty (1918), 162. 
Maciver v. Mackenzie (1942), 247, 321. 
Maciver and Macallum, H.M. Adv. »w. 
(1784), 83. 
Mackay, H.M. Adv. v. (1670), 90. 
H.M. Adv. v. (1781), 20, 35. 
H.M. Adv. v. (1826), 34. 
H.M. Adv. v. (1831), 205. 
H.M. Adv. v. (1861), 232. 
H.M. Adv. v. (1866), 222. 
H.M. Adv. wv. (1873), 257. 
M‘Kay, Catherine (1859), 245. 
Mackay, Murdo (1831), 270. 


M‘Kay and Broadly, H.M. Adv. v. 
(1861), 349. 

M‘Kechnie, H.M. Adv. v. (1832), 137, 
274. 


M‘Kenna, Jas. (1826), 7. 
Mackenzie, H.M. Adv. v. (1733), 21. 


H.M. Adv. v. (1774), 30. 
H.M. Adv. v. (1827), 88, 295, 318. 
H.M, Adv. v. (1828), 121. 

H.M. Adv. v. (1832), 26. 

H.M. Adv. v. (1836), 327. 

H.M. Adv. v. (1839), 203. 

H.M. Adv. v. (1845), 24. 

H.M. Adv. v. (1846), 332. 

H.M. Adv. v. (1869), 338. 

H.M. Adv. v. (1878), 64. 

H.M. Adv. v. (1913), 20, 218. 

v. Allan (1889), 351. 


v. Fraser (1882), 133, 343. 

v. Gray (1898), 116. 

v. Iron Trades Employers’ Insurance 
Association (1910), 185. 


xli 


Mackenzie v. Mackenzie (1943), 299. 
v. Rex (1910), 122. 
Mackenzie and Johnston, H.M. Adv. v. 
(1846), 38, 67. 
Mackenzie and others v. Whyte (1864), 
149, 150, 226. 
M‘Key, H.M. Adv. v. (1866), 191. 
Mackillop, H.M. Adv. v. (1754), 164. 
M‘Killop, Alexander (1831), 293. 
Mackimmie and others, H.M. Adv. v. 
(1813), 185. 
Mackinlay, H.M. Adv. v. (1817), 292. 
M‘Kinlay v. Hart (1897), 130. 
Mackinlay and Gordon, H.M. Adv. v. 
(1829), 292. 
M‘Kinlay and M‘Donald, H.M. Adv. v. 
(1836), 46, 47. 
M‘Kinnon, H.M. Adv. v. (1863), 32. 
Mackintosh, H.M. Adv. wv. (1835), 34. 
H.M. Adv. v. (1840), 56. 
v. M‘Glinchy (1921), 206. 
v. Metcalfe (1886), 219. 
v. Wooster (1919), 290, 302. 
Mackintosh and Murray, H.M. Adv. v. 
(1846), 28. 
Mackintosh and others, H.M. Adv. wv. 
(1812), 8. 
M‘Laren v. M‘Leod (1913), 152. 
M‘Lachlan, H.M. Adv. v. (1837), 165. 
M‘Lachlan, Robert B. (1938), 268, 277. 
M‘Lachlan and others, H.M. Adv. v. 
(1831), 124, 134. 
M‘Laren, H.M. Adv. v. (1823), 250, 352. 
H.M. Adv. v. (1897), 344. 
v. M‘Leod (1913), 305. 
Maclauchlan, H.M. Adv. v. (1737), 10. 
M‘Lauchlan v. Cameron (1916), 155. 
M‘Laughlan v. Boyd (1934), 150. 
M‘Laughlin, H.M. Adv. v. (1845), 98. 
v. Douglas and Kidston (1863), 296, 
297, 315. 
v. Stewart (1865), 32. 
Maclean, H.M. Adv. v. (1827), 95. 
H.M. Adv. v. (1828), 27, 270. 
M‘Lean, H.M. Adv. v. (1829), 309. 
H.M. Adv. v. (1836), 146, 320, 323. 
Maclean, H.M. Ady. v. (1837), 220. 
Maclean = ) H.M. Adv. v. (1838), 
296 
M‘ oon ot ), H.M. Adv. v. (1838), 
aM. ‘Adv. v. (1842), 102. 
H.M. Adv. v. (1863), 216. 
H.M. Adv. v. (1876), 14. 
wv. Skinner (1907), 245, 246, 307, 333. 
Maclean and M‘Gillivray, H.M. Adv. v. 
(1838), 168, 267. 
Maclellan, H.M. Adv. v. (1843), 265. 
M‘Lellan, H.M. Adv. v. (1846), 235. 
M‘Lennan and Mackenzie (1840), 59. 
Macleod, H.M. Adv. v. (1820), 267. 


xlii 
M‘Leod (D.), H.M. Adv. v. (1838), 18. 
(M.), H.M. Adv. v. (1838), 303, 304. 
H.M. Adv. v. (1858), 46, 62, 231, 323. 
(M.), H.M. Adv. v. (1888), 238, 242. 
Macleod (S. and R. G.), H.M. Adv. v. 
(1888), 54, 76. 
M‘Leod v. H.M. Adv. (1939), 299. 
Macleod v. Mactavish (1897), 55. 
v. Spiers (1884), 297. 
Macleod and others, H.M. Adv. v. 
(1888), 282, 283, 304, 307, 311, 
316. 
M‘Mahon, H.M. Adv. v. (1827), 318, 
347. 
M‘Manimy and Higgans, H.M. Adv. v. 
(1847), 99, 124. 
M‘Manus, Francis (1833), 296. 
M‘Meiken, H.M. Adv. v. (1837), 353. 
Macmillan, H.M. Adv. v. (1690), 93. 
M‘Millan, H.M. Adv. v. (1827), 89. 
Macmillan, H.M. Adv. v. (1831), 69, 
130. 
M‘Millan, H.M. Adv. v. (1833), 120, 
309, 317, 335. 
H.M. Adv. v. (1846), 309. 
H.M. Adv. v. (1859), 62, 63. 
Macmillan v. H.M. Adv. (1888), 341. 
v. H.M. Adv. (1927), 357, 361. 
M‘Millan H.M. Adv. v. (1940), 89. 
Macmillan v. Grant (1924), 219, 220. 
v. M‘Connell (1917), 319. 
v. Murray (1920), 273, 298. 
Macmillan and Gordon, H.M. Adv. v. 
(1829), 40. 
Macnab, H.M. Adv. v. (1826), 55. 
M‘Nab, H.M. Adv. v. (1845), 140, 211. 
v. Glass (1842), 345. 
Macnair, H.M. Adv. v. (1751), 83. 
M‘Namara, H.M. Adv. v. (1848), 121, 
289. 
M‘Naughten, The Queen v. (1843), 9. 
Macnaughton v. Maddever (1884), 345. 
M‘Neil, H.M. Adv. v. (1679), 168. 
H.M. Adv. v. (1826), 272. 
v. Campbell (1880), 331. 
M‘Neilie v. H.M. Adv. (1929), 300-302, 
310. 
M‘Neill, H.M. Adv. v. (1836), 353. 
H.M. Adv. v. (1844), 349. 
M‘Nicol, H.M. Adv. v. (1835), 104. 
M‘Phee, H.M. Adv. v. (1935), 91, 98, 
227, 233. 

v. Macfarlane’s Exr. (1933), 214. 
Macpherson, H.M. Adv. v. (1845), 298. 
H.M. Adv. v. (1940), 96, 101, 105. 

v. Boyd (1907), 193, 196. 
v. Crisp (1919), 308. 
Andrew (1755), 116. 
Macpherson and Stewart, H.M. Adv. v. 
(1861), 102. 
Macphie, H.M. Adv. v. (1926), 288. 


CRIMINAL LAW OF SCOTLAND 


Macphie and others, H.M. Adv. ». 
(1823), 132. 
M‘Que, H.M. Adv. v. (1860), 223, 304. 
M‘Queen, H.M. Adv. v. (1840), 81, 170. 
Macqueen and Baillie, H.M. Adv. ». 
(1810), 23, 50. 
M‘Quilken, H.M. Adv. v. (1828), 52. 
M‘Ra or M‘Rae, H.M. Adv. v. (1841), 
120, 299. 
M‘Rae, H.M. Adv. v. (1842), 125, 346. 
H.M. Adv. v. (1856), 245. 
H.M. Adv. v. (1867), 74. 
Macrae, H.M. Adv. v. (1888), 312. 
v. Cooper (1882), 212, 268. 
Kenneth (1839), 323. 
M‘Riner, H.M. Adv. v. (1844), 98. 
M‘Shane v. Paton (1922), 115, 229. 
M‘Swiggan, H.M. Adv. v. (1937), 313. 
M‘Taggart v. H.M. Adv. (1934), 301, 
311. 
M‘Vean, H.M. Adv. v. (1903), 49. 
M‘Vey v. H.M. Adv. (1911), 202, 204, 
205. 
M‘Vie v. Dykes (1855), 197. 
Mabon, H.M. Adv. v. (1842), 202. 
Mack, H.M. Adv. v. (1858), 151. 
Mackie, H.M. Adv. v. (1650), 121. 
v. Crombie (1926), 160. 
Macklin, H.M. Adv. v. (1876), 9. 
Maguire, H.M. Adv. v. (1857), 292. 
v. H.M. Adv. (1908), 69. 
v. Renton (1909), 156, 306. 
Mahler and Berrenhard, H.M. Adv. v. 
(1857), 203, 312. 
Mailer, H.M. Adv. v. (1829), 348. 
Main and others, H.M. Adv. v. (1725), 
Ls 
Mains v. M‘Lullich (1860), 345. 
Malcolm, H.M. Adv. v. (1843), 57. 
Mallach and Rennie, H.M. Adv. vw. 
(1828), 68. 
Malonie v. Jeffrey (1840), 268. 
Mancini v. D. of P.P. (1942), 89, 94. 
Manley v. H.M. Adv. (1947), 282, 
358. 
Mann, H.M. Adv. v. (1837), 25. 
H.M. Adv. v. (1877), 64. 
Manolatos, H.M. Adv. v. (1864), 271. 
Mar, Earl of (1831), 115. 
Marjoribanks, H.M. Adv. v. (1597), 53. ~ 
Markland v. H.M. Adv. (1891), 252, 
344, 
Marr v. M‘Arthur (1878), 138. 
v. Stuart (1881), 166, 281. 
Marsh, Rex v. (1935), 355. 
Marshall, H.M. Adv. v. (1644), 94. 
Marshall, John (1792), 33. 
Marshall and others, H.M. Adv. vw. 
(1824), 7, 135. 
Marshall and Wright, H.M. Adv. vw. 
(1820), 153. 


INDEX OF CASES 


Martin, H.M. Adv. v. (1822), 81 
H.M. Adv. v. (1858), 83, 280. 
H.M. Adv. v. (1873), 33. 
H.M. Adv. v. (1876), 82. 
H.M. Adv. v. (1877), 99. 
H.M. Adv. v. (1886), 131, 134. 
Martin and others, H.M. Adv. v. (1832), 
28. 
Martin and Robb, H.M. Adv. v. (1842), 
312. 
Mason, es. H.M. Adv. v. (1674), 87, 
Masterton, H.M. Adv. v. (1837), 147. 
Mather v. H.M. Adv. (1914), 56. 
pe H.M. Adv. v. (1837), 101, 
50. 
Mathew, H.M. Adv. v. (1599), 21 
Mathieson, H.M. Adv. v. (1789), 38. 
Matthews v. The Glasgow Iron Co. 
(18386), 200. 
Matthews and Rodden v. Linton (1860), 
138. 
Maxwell, H.M. Adv. v. (1690), 7 
H.M, Adv. v. (1865), 165, 166. 
v. D. of P.P. (1934), 308. 
v. Marsland (1889), 345. 
v. Morrison (1860), 219. 
Meldrum, H.M. Adv. v. (1826), 288. 
Meldrum and Reid, H.M. Adv. v. (1838), 
54, 65. 
Melville and others (1832), 40, 41. 
Melvin v. Lamb (1890), 163. 
Menzies, H.M. Adv. v. (1842), 19. 
H.M. Adv. v. (1849), 62. 
Messon, H.M. Adv. v. (1841), 101. 
Michael, H.M. Adv. vw. (1842), 19, 54, 
191, 274. 
Michie, H.M. Adv. v. (1839), 34. 
Mickel, H.M. Adv. v. (1844), 51. 
Middleton v. Paterson (1904), 153. 
Milburn (1946), 267. 
Mill, H.M. Adv. v. (1826), 21. 
Millar, H.M. Adv. v. (1829), 21. 
H.M. Adv. v. (1837), 297, 318. 
H.M. Adv. v. (1843), 53. 
H.M. Adv. v. (1847), 55, 131, 287, 
331. 
H.M. Adv. v. (1859), 312. 
H.M. Adv. v. (1870), 286. 
Millar and Macdonald, H.M. Adv. v. 
(18381), 24. 
Miller, H.M. Adv. v. (1837), 312. 
H.M. Adv. v. (1838), 30. 
H.M. Adv. v. (1848), 84. 


H.M. Adv. v. (1850), 69, 269, 274. 
H.M. Adv. v. (1862), 128. 
H.M. Adv. v. (1874), 9, 10. 


Miller and Hodge, H.M. Adv. v. (1821), 


52. 
Mills v. H.M. Adv. (1935), 245, 313, 
358, 360. 


xliii 
Mills and Stewart, H.M. Adv. v. (1785), 
25 


Miln, H.M. Adv. v. (1758), 21. 
Milne, H.M. Adv. v. (1863), 9, 10, 295, 
314, 329, 347. 
H.M. Adv. v. (1866), 320, 329. 
v. M‘Nicol (1944), 193, 207. 
v. Simpson (1874), 341. 
Milne and Barry, H.M. Adv. v. (1868), 
126. 


Milroy, H.M. Adv. v. (1839), 315. 
Mitchell, H.M. Adv. v. (1678), 87. 
H.M. Adv. v. (1698), 8. 
H.M. Adv. v. (1850), 294. 


H.M. Adv. v. (1856), 99, 233, 286. 
H.M. Adv. v. (1874), 36. 
H.M. Adv. v. (1883), 126. 


v. Campbell (1863), 219. 
Jas. (1829), 34. 
James (1839), 220. 
Mitchell and others, 
(1887), 140. 
Mizzlebrook and Macdonald, H.M. 
Adv. v. (1826), 67. 
Mochrie, H.M. Adv. v. (1844), 297. 
Moir, H.M. Adv. v. (1842), 2. 
Monaghan, H.M. Adv. v. (1844), 165, 
290, 298. 
Monk v, Strathern (1921), 119. 
Monro, H.M. Adv. v. (1828), 21. 
George (1831), 84. 
Monro and others (1700), 116. 
Monson, H.M. Adv. v. (1893), 214, 217, 
235, 237, 263, 303, 307, 315, 318, 
321. 
Monteith, H.M. Adv. v. (1840), 50. 
Montgomery, H.M. Adv. wv. (1715), 164, 
165. 


H.M. Adv. v. 


HM. Adv. v. (1855), 289, 294, 297, 


H.M. wadv. v. (1926), 120. 
Mooney, H.M. Adv. vw. (1851), 33. 
Moorov v. H.M. Adv. (1930), 336. 
Moran, H.M. Adv. v. (1836), 317. 
Morgan, H.M. Adv. v. (1942), 170. 
Morison, H.M. Adv. v. (1842), 115, 118. 
Morrison, H.M. Adv. v. (1827), 55. 

H.M. Adv. v. (1842), 235. 

v. Adair (1943), 282, 291. 

v. Burrell (1947), 312, 313. 

v. Monro (1854), 269, 301. 
Morrison and Smith, H.M. Adv. v. 

(1864), 246. 
Mortensen v. Peters (1906), 192. 
Morton v. H.M. Adv. (1938), 317, 334— 
336, 360. 

v. Johnston (1867), 353. 
Mould, H.M. Adv. v. (1835), 67. 
Muckarsie v. Wilson (1834), 290. 
Muir, H.M. Adv. v. (1611), 5 

H.M. Adv. v. (1821), 249. 


xliv 


Muir, H.M. Adv. v. (1830), 166. 

v. H.M. Adv. (1933), 14, 89, 97, 265, 

361, 362. 

v. Hart (1912), 354. 
Muir, Nicolson (1825), 84. 
Muir and Cant, H.M. Adv. wv. (1774), 82. 
Muirhead v. M‘Intosh (1886), 18, 287. 
Mulherron, H.M. Adv. v. (1875), 22. 
Mulholland, H.M. Adv. vw. (1844), 215. 
Mullen v. Kidston (1845), 341. 
Munn, H.M. Adv. v. (1824), 114. 
Munro, H.M. Adv. v. (1833), 16. 

v. H.M. Adv. (1945), 364. 

David (1831), 85. 
Munro and Gillon, H.M. Adv. v. (1834), 


27. 

Munro and Macfarlane, H.M. Adv. v. 
(1809), 55. 

Munro and others, H.M. Adv. v. (1722), 
132 


Murdoch, H.M. Adv. v. (1849), 84. 
Mure, H.M. Adv. vw. (1858), 299. 
v. Sharpe (1811), 204. 
Murison and others, H.M. Adv, v. 
(1813), 133. 
Murray, H.M. Adv. v. (1830), 57. 
H.M. Adv. v. (1857), 220. 
H.M. Adv. v. (1858), 295. 
H.M. Adv. v. (1866), 289, 316. 
H.M. Adv. v. (1879), 39. 
John (1703), 116. 
Murray, Walter, and Scott, Margaret, 
57. 
Murray and Tait, H.M. Adv. v. (1829), 
34, 35. 
Myers v. H.M. Adv. (1936), 241, 254, 
342, 347. 
Myles, H.M. Adv. vw. (1848), 60, 66. 


N 


Napier v. H.M. Adv. (1944), 362. 
Napier and others, H.M. Adv. v. (1831), 
31. 
Naylor, Rex v. (1933), 312. 
Neal, H.M. Adv. vw. (1821), 98. 
Neil, H.M. Adv. v. (1845), 62. 
v. Stirlingshire Proc.-Fiseal (1834), 
198. 
Neill, H.M. Adv. v. (1873), 74. 
Neillis, H.M. Adv. v. (1861), 171. 
Neilson and others, H.M. Adv. »v. 
(1620), 90. 
Newlands, H.M. Adv. vw. (1833), 295. 
Nicholson, H.M. Adv. v. (1836), 220. 
H.M. Adv. v. (1842), 34. 
Nicol, H.M. Adv. v. (1834), 190. 
Nicolson, H.M. Adv. v. (1847), 118, 
135. 


CRIMINAL LAW OF SCOTLAND 


Nicolson, H.M. Adv. v. (1887), 131, 291, 
292, 302. 
Nicolson and others, 

(1694), 93. 
Nimmo and Forsyth, H.M. Adv. v. 
(1839), 267, 278. 
Nisbet, H.M. Adv. vw. (1726), 60. 
Niven, H.M. Adv. v. (1795), 2. 
H.M. Adv. v. (1858), 279. 
Norris, H.M. Adv. v. (1886), 87, 88. 


H.M. Adv. v. 


O 


Oates, H.M. Adv. vw. (1861), 21. 
O’Brien v. Strathern (1922), 32, 33, 45, 
48. 
O’Connor, H.M. Adv. v. (1882), 272. 
O’Docherty and others, H.M. Adv. v. 
(1921), 186, 187. 
O’Donnell v. H.M. Adv. (1930), 188. 
v. M‘Guire (1855), 310. 
v. Mackenna (1910), 198. 
Ogg v. H.M. Adv. (1938), 218, 219, 336. 
O’Hara, H.M. Adv. v. (1842), 245. 
Oliver, H.M. Adv. v. (1809), 21, 35. 
Olsson, H.M. Adv. v. (1941), 270. 
O’Neal, H.M. Adv. v. (1796), 95. 
O’Neil, H.M. Adv. v. (1845), 23, 27, 29. 
O’Neil and Gollan, H.M. Adv. v. (1857), 
289. 
O’Neill v. H.M. Adv. (1934), 21, 39, 
248, 254. 
v. Campbell (1883), 345. 
O’Reilly, H.M. Adv. v. (1836), 230. 
v. H.M. Adv. (1943), 363. 
Ormond and Wyllie, H.M. Adv. vw. 
(1848), 102, 331. 
Orr, H.M. Adv. v. (1840), 142. 
Orr v. Deans (1902), 198. 
v. M‘Callum (1855), 266. 
Orr and others, H.M. Adv. v. (1856), 
134. 
Orrock, H.M. Adv. v. (1715), 110. 
Otto, H.M. Adv. v. (1833), 170. 
Ovens, H.M. Adv. v. (1828), 3, 63. 
Ovenstone v. Ovenstone (1920), 305. 
Owens v. H.M. Adv. (1946), 301, 359, 
360. 


P 


Palmer, H.M. Adv. v. (1862), 120. 

Panetta v. M‘Intyre (1918), 162. 

Park, H.M. Adv. v. (1695), 111. 

Parker, H.M. Adv. v. (1944), 315. 

Parker and Barrie, H.M. Adv. v. (1888), 

238, 282. 

Paterson, H.M. Adv. v. (1554), 79. 

H.M. Adv. v. (1815), 91. 


INDEX OF CASES 


Paterson, H.M. Adv. v. (1823), 87. 
H.M. Adv. v. (1825), 165. 
H.M. Adv. v. (1827), 23. 
(D.), H.M. Adv. v. (1838), 100. 
(J.), H.M. Adv. v. (1838), 21. 
H.M. Adv. v. (1840), 34. 
(A.), H.M. Adv. v. (1842), 312. 
(J.), H.M. Adv. v. (1842), 26. 
H.M. Adv. v. (1848), 153. 
H.M. Adv. v. (1872), 304. 
v. H.M. Adv. (1901), 247, 321, 322, 
346. 
v. Macdonald (1894), 217. 
v. Macpherson (1924), 326. 
Paterson and Marr, H.M. Advocate v. 


(1815), 33. 

Paterson and Ritchie, H.M. Adv. v. 
(1848), 42. 

Paton, H.M. Adv. v. (1858), 56, 58, 
274. 


v. H.M. Adv. (1936), 101, 102, 142, 
252, 344, 362. 
Paton and M‘Nab, H.M. Adv. v. (1845), 
102, 104. 
Paton and others, H.M. Adv. v. (1720), 
1 


Pattison v. Stevenson (1903), 278. 
Pattison and others, H.M. Adv. 
(1814), 52. 
Paul v. H.M. Adv. (1914), 189, 277. 
v. Barclay and Curle (1856), 290. 
Peanver, H.M. Adv. v. (1850), 271. 
Pearse, Thos. E. (1832), 35. 
Peebles and Whitehead (1833), 274. 
Pender, H.M. Adv. v. (1836), 297. 
Pennell, H.M. Adv. v. (1926), 210. 
Peter, H.M. Adv. v. (1807), 94. 
Peter and Smith, H.M. Ady. v. (1840), 
278. 
Peters v. M‘Donald (1893), 208. 
Peterson, H.M. Adv. v. (1874), 7, 88, 
331. 
Pettigrew, H.M. Adv. v. (1854), 165. 
Phaup, H.M. Adv. v. (1846), 82, 347. 
Philip, H.M. Adv. v. (1818), 99. 
H.M. Adv. v. (1855), 149, 150, 151, 
251, 274. 
Philips and Simpson, H.M. Adv. ». 
(1832), 23. 
Phillips, H.M. Adv. v. (1863), 231. 
Philp, H.M. Adv. v. (1890), 217. 
v. Easter Anstruther Mags. (1748), 
204. 
Phipps, H.M. Adv. v. (1905), 115, 142. 
Pirie, H.M. Adv. v. (1830), 286. 
Poli v. Thomson (1910), 150. 
Poll v, H.M. Adv. (1897), 214. 
Pollock, H.M. Adv. v. (1869), 80. 
Pollok v. M‘Cabe (1910), 17. 
Porteous, H.M. Adv. v. (1832), 129, 
130. 


= 


xlv 


Porteous, H.M. Adv. v. (1841), 309, 
310. 
H.M. Adv. v. (1867), 215, 326. 
Porter, Rex v. (1910), 186. 
Potter, H.M. Adv. v. (1844), 31. 
H.M. Adv. v. (1854), 65. 
Potts, H.M. Adv. v. (1842), 202, 329. 
Potts, Wilson (1781), 43. 
Powell, H.M. Adv. v. (1899), 155. 
Pray or Perry, H.M. Adv. v. (1819), 24. 
Prentice v. Bathgate (1843), 153. 
Preston (Lord) and Ashton, H.M. Adv. 
v. (1690), 172, 173. 
Pretis, H.M. Adv. v. (1730), 88, 106. 
Price and others, H.M. Adv. v. (1690), 


ade 

Pringle, H.M. Adv. v. (1715), 26. 

H.M. Adv. v. (1838), 263. 

Prior and Maclachlan, H.M. Adv. »v. 
(1830), 7. 

Pritchard, H.M. Adv. v. (1865), 281, 
295, 306, 307. 

Procurator-Fiscal of Edinburgh v, Hog 
(1831), 115. 

Procurator-Fiscal of Forfarshire, 
Stewart v. (1829), 115. 

Procurator-Fiscal of Nairnshire, Ragan 
v. (1857), 326. 

Procurator-Fiscal of Perthshire, 
Macfarlanes v. (1843), 346. 

Procurator-Fiscal of Stirlingshire, Neil 
v. (1834), 198. 

Proudfoot, H.M. Adv. v. (1882), 314. 
Punton, H.M. Adv. v. (1841), 2, 112, 
113, 288, 321, 327, 330. 

Purves, H.M. Adv. vw. (1848), 146. 
Thomas (1825), 327. 
Purves and M‘Intosh, H.M. Adv. v. 
(1846), 22, 41, 42. 
Pye, H.M. Adv. vw. (1838), 31, 316. 
Pyrie, H.M. Adv. v. (1726), 154. 


Q 


Queen, The, v. Dudley (1884), 11. 
v. Jameson (1896), 182. 
v. M‘Naughten (1843), 9. 
Queen v. Wilson (1910), 158. 
Quinn and Macdonald, H.M. Adv. v. 
(1921), 206. 


R 


Rae, H.M. Adv. v. (1817), 89. 
H.M. Adv. v. (1854), 218, 220, 274. 
H.M. Adv. v. (1888), 91, 304, 330. 

v. Linton (1874), 56. 
Rae and Little, H.M. Adv. v. (1845), 54, 
186. 


xlvi 


Raeburn v. H.M. Adv. (1937), 188, 189. 
Ragan v. Procurator-Fiscal of Nairn- 
shire (1857), 326. 
Ramsay, H.M. Adv. v. (1713), 88. 
Ratcliffe or Walker, H.M. Adv. vw. 
(17389), 170, 314. 
Rattray v. Rattray (1897), 326. 
Rattray and others, H.M. Adv. v. 
(1848), 57. 
Reaney v. Maddever (1883), 345. 
Redpath, H.M. Adv. v. (1810), 94. 
Reeves, H.M. Adv. v. (1848), 48, 55, 
345. 
Reid, H.M. Adv. v. (1802), 53. 
H.M. Adv. v. (1831), 318. 
(J. and D.), H.M. Adv. wv. (1835), 57 
.), H.M. Adv. v. (1835), 297. 
Adv. v. pre os 


, 114, 318. 

. (1861), 265, 309, 310. 

Adv. v. (1873), 286. 

v. H.M. Adv. v. (1934), 146, 287. 
v. Forbes (1703), 154. 
v. Hill (1931), 155. 
Will. (1883), 85 
Reid and Barnet, H.M. Adv. v. (1844), 
21, 30, 41. 
Reid and Hyland (1926), 273. 
Reilly, H.M. Adv. v. (1876), 22. 
v. M‘Intyre (1913), 240. 

Renton v. Wilson (1888), 144. 

Rex v. C. (1910), 122. 

Carr-Briant (1943), 163. 

. Casement (1916), 174, 175. 

Dillon (1939), 362. 

. Fratson (1930), 356. 

Gilbert (1914), 362. 

Gray (1917), 356. 

Higginson v. (1910), 122. 

v. Hudson (1912), 308. 

v. Jefferson (1908), 362. 

Jenkins v. (1945), 309. 

Knight v. (1946), 307. 

Leach v. (1912), 287. 

Leckey v. (1943), 312. 

v. Lloyd (1927), 362. 

Mackenzie v. (1910), 122. 

Marsh (1935), 355. 

Naylor (1933), 312. 

Porter (1910), 186. 

Scoffin (1930), 350. 

Stone, 91. 

Syme (1914), 356. 

Thomas (1933), 356. 
Thompson v. (1946), 307. 
Turner v. (1944), 309. 

Reynolds v. H.M. Adv. (1928), 359. 

Rhind, H.M. Adv. v. (1860), 60, 62. 

Riach, H.M. Adv. v. (1727), 7 


BEEEEE 
> 
jor 
< 
eecese 
55558 
lo 0) 


iS 


2s2)9's 


Seek gee 


CRIMINAL LAW OF SCOTLAND 


Riccards, H.M. Adv. v. (1710), 23 
Rice, H.M. Adv. v. (1864), 289, 297. 
Riddell, H.M. Adv. vw. (1681), 11, 174. 
Rigg, H.M. Adv. v. (1946), 313. 
v. Trotter (1714), 84, 85. 
Rigolson, Hans (1811), 121. 
Rintoul v. Scottish Insurance Com- 
missioners (1913), 212, 213. 
Ritchie, H.M. Adv. w. (1926), 11, 98, 
265, 348. 
Ritchie and Morren, 
(1841), 306. 

Robb, H.M. Adv. v. (1832), 326. 

Roberts v. Henderson (1882), 166. 

Robertson, H.M. Adv. v. (1671), 84. 

H.M. Adv. v. (1672), 25. 

Adv. v. (1673), 90. 

Adv. v. (1773), 133. 

Adv. v. (1832), 272. 

Adv. v. (1833), 109. 

Adv. v. (1836), ores 

Adv. v. (1837), 2 

Adv. v. (1841), ee 

H.M. Adv. v. (1842), 304. 

.), H.M. Adv. v. (1842), 182-135, 

169, 234, 235, 301, 311. 

Adv. v. (1844), 193. 

Adv. v. (1849), 294, 301. 

. Adv. v. (1850), 332. 

. (1854), 100. 

. (1859), 102, 233, 265. 

. (1870), 130. 

21(1873)/311. 

H(ESOL),! 95 QTLs 

. (1899), 277. 

. (1945), 106. 

The Duke of Atholl (1869), 279. 

Caird (1885), 74, 75, 236. 

Hamilton (1878), 225. 

Mackenzie (1856), 300. 

Murray (1927), 20 

Page (1943), 211. 

Steuart (1874), 311. 

bertson and Batchelor, H.M. Adv. 

v. (1806), 114. 

Robertson and Bennet, H.M. Adv. v. 
(1853), 314. 

Robertson and Donoghue, H.M. Adv. 
v. (1945), 88, 89, 93. 

Robertson and Kempt, H.M. Adv. w. 
(1627), 114. 

Robertson and others, H.M. Adv. vw. 
(1867), 21, 231. 

Robertson and others, H.M. Adv. v. 
(1945), 294. 

Robinson, H.M. Adv. v. (1843), 152, 
153. 

Rodger, H.M. Adv. v. (1868), 33, 56, 
279 


H.M. Adv. »w. 


CS See ee CUS 


Sa st tt 


> 

a 
Sans Be 
eeseeeee 


ae 
s 
> 
Q 
< 


R 


° 


Rogers v. Orr (1939), 216. 
Rolley, H.M. Adv. v. (1945), 325. 


INDEX OF CASES 


Ronaldson, H.M. Adv. v. (1856), 235. 
Rosenberg, H.M. Adv. v. (1842), 14, 
306, 324, 331, 332. 
Ross, H.M. Adv. v. (1821), 293. 
H.M. Ady. v. (1822), 80. 


H.M. Adv. v. (1844), 128, 129. 
, H.M. Adv. v. (1844), 66. 
. Adv. v. (1848), 273, 280. 
M. Ady. v. (1859), 306, 315. 
v. Boyd (1903), 219, 291. 
v. Cameron (1921), 161. 
John (1823), 116. 
Peter (1849), 59. 
Ross and others, H.M. Adv. v. (1847), 


‘M. Adv. v. (1839), 223. 
«)y 
-) 


101, 103. 

Ross and Roberts, H.M. Adv. »w. 
(1716), 7. 

Ross and Robertson, H.M. Adv. vw. 
(1836), 3. 


Rouatt, H.M. Adv. v. (1852), 102, 317. 
Row, James (1665), 165. 
Rowbotham and others, H.M. Adv. vw. 
(1855), 102, 281. 
Rowet, H.M. Adv. v. (1843), 193. 
Roy, H.M. Adv. v. (1839), 116. 
John (1829), 321. 
Russell, H.M. Adv. v. (1869), 148. 
v. H.M. Adv. (1946), 265, 271, 348. 
Russell and others, H.M. Adv. vw. 
(1832), 68. 
Rutherford, H.M. Adv. v. (1947), 90. 
v. Townsville (1901), 219. 


Ss 


Salt, H.M. Adv. v. (1860), 306. 
Samuel, H.M. Adv. v. (1742), 52. 
Sanders, H.M. Adv. v. (1833), 18. 
Sanderson v. Hart (1899), 164. 
Sangster v. H.M. Adv. (1896), 74, 236, 
281. 
Saunders, H.M. Adv. v. (1913), 206. 
v. Paterson (1905), 399. 
Savage, H.M. Adv. v. (1923), 14, 97. 
Savory v. Shurly (1918), 350. 
Scoffin, Rex v. (1930), 350. 
Scott, H.M. Adv. v. (1635), 21. 
. v. (1828), 54. 
. v. (1842), 300, 336. 
. (1844), 30. 
. (1853), 31. 
. (1879), 34. 
. (1892), 87, 99, 316. 
. H.M. Adv. (1946), 291, 359. 
v. Hart (1890), 207. 
v. Jamieson (1914), 335. 
v. Morrison (1872), 345. 


oS pa 
ahaa 
> 

row 

< 
eeae 


xlvii 


Scott and Adamson, H.M. Adv. v. 
(1805), 59. 
Scott and others (1836), 37. 
Semple, H.M. Adv. v. (1937), 5, 6, 114, 
192, 255. 
Serrell v. Serrell and Bamford (1862), 
147. 
Seton, H.M. Adv. v, (1691), 21. 
Seton, Capt. Robert (1722), 116. 
Shand, H.M. Adv. v. (1704), 33. 
Shanke, H.M. Adv. v. (1510), 97. 
Sharp, H.M. Adv. v. (1820), 273. 
H.M. Adv.-v. (1874), 232. 
H.M. Adv. v. (1927), 271. 
v. Mitchell (1872), 143. 
Sharpe vw. Dykes (1843), 346. 
Shaw v. Hart (1886), 345. 
Shearer, H.M. Adv. wv. (1851), 88, 98. 
vw. M‘Laren (1922), 311. 
Shedden, H.M. Adv. v. (1898), 244. 
Sheels, H.M. Adv. v. (1819), 153. 
Shepherd, H.M. Adv. v. (1842), 53, 65. 
Sheppard, H.M. Adv. v. (1941), 96, 101, 
105. 
Sheridan v. Peel (1907), 216. 
Sheriff, H.M. Adv. v. (1837), 286. 
Sheriff and Mitchell, H.M. Adv. »w. 
(1866), 288, 289. 
Silks Case, The (1932), 273. 
Sillers, H.M. Adv. vw. (1851), 43. 
Sime, Anthony (1850), 33. 
Simpson, H.M. Adv. v. (1840), 322. 
H.M. Adv. wv. (1864), 142. 
H.M. Adv. v. (1870), 148, 316. 
H.M. Adv. v. (1883), 75 
James (1847), 34. 
Simpson and others, H.M. Adv. v. 
(1757), 105. 
Sinclair, H.M. Adv. v. (1699), 168. 
H.M. Adv. wv. (1822), 286. 
H.M. Adv. v. (1825), 345. 
v. H.M. Adv. (1890), 199, 200. 
Sinclair and another, H.M. Adv. v. 
(1864), 50. 
Skeldoch, H.M. Adv. v. (1830), 250. 
Skeoch, H.M. Adv. v. (1855), 38, 39. 
Skinner, H.M. Adv. v. (1841), 111. 
Joseph (1712), 116. 
Slater v. H.M. Adv. (1899), 322. 
v. H.M. Adv. (1928), 216, 339, 356, 
362, 363. 
Slaven and others, H.M. Adv. v. (1885), 


100. 

Sleigh and Russell v. Moxey (1850), 137. 
Sliman, H.M. Adv. v. (1844), 271. 
Sloan v. Macmillan (1922), 132, 133. 
Slowey v. Threshie (1901), 158. 
Small, H.M. Adv. v. (1880), 265. 
Smart, H.M. Adv. v. (1837), 24, 31. 

v. H.M. Adv. (1938), 285, 361. 
Smillie, H.M. Adv. v. (1883), 82. 


xl viii 


Smith (D.), H.M. Adv. v. (1827), 141. 

Smith (M.), H.M. Adv. 'v. (1827), 311. 
H.M. Adv. v. (1828), 40. 

. (1830), 33. 

. (1836), 47, 270. 

H.M. Adv. v. (1838), 17, 31, 33, 


. (1839 
. (1840 
, (1842 


), 5 
), 6 
), 10k 348. 
. (1846), 
)s 
)s 


128. 

. (1853), 102. 

. v. (1857), 295, te 332. 

.M. Adv. v. (1858), 8 

.M. Adv. v. (1858), oT! 

dv. v. (1863), 170. 

. v. (1871), 59, 64-66. 

. Adv. v. (1893), 52, 60, 322. 
v. (1901), 313. 

. v. (1934), 164, 165. 

Dykes (1907), 157. 

Kinnoch (1848), 354. 

Lamb (1888), 314. 

Lothian (1862), 274. 

Neilson (1896), 240. 

Ritchie & Co. (1892), 216, 267. 

Young (1856), 140. 

Smith, Alex. (1833), 40 

Smith, David (1841), 270. 

Smith, Edward (1832), 293. 

Smith, John (1829), 33. 

Smith, John (1837), 294. 

Smith, Richard (1892), 274. 

Smith and Brodie, H.M. Ady. v. (1788), 
26. 

Smith and Campbell, H.M. Adv. v. 
(1855), 9, 312, 338. 

Smith and Forrester, H.M. Adv. v. 
(1686), 23. 

Smith and M‘Neill, H.M. Adv. v. (1842), 
142, 226. 

Smith and Milne, H.M. Adv. v. (1859), 
323. 

Smith and others, H.M. Adv. v. (1679), 
90, 91. 

Smith and others, H.M. Adv. v. (1828), 
102 


SSSSS°> SSS555 
Ee ee > 
Qu 
=| 
e 


toe Le eistlslalsts 
= 
> > 
former 
<< 


Smith and others, H.M. Adv. v. (1848), 


39. 

Smith and Rankin, H.M. Adv. v. (1837), 
321, 322. 

Smith and Taylor, H.M. Adv. v. (1807), 
8 


Smith and Wishart, H.M. Adv. v. 
(1842), 2, 35, 218, 228. 

Snaill, H.M. Adv. v. (1698), 23, 26. 
Sneddon, H.M. Adv. vw. (1866), 342. 
Sneden, H.M. Adv. v. (1874), 74. 
Solr.-Gen., H.M., v. Lavelle (1913), 212. 
Somerville, Thomas (1813), 165. 
Sommerville, H.M. Adv. v. (1686), 20. 


CRIMINAL LAW OF SCOTLAND 


Sommerville, H.M. Adv. v. (1821), 257. 

Sommerville v. Trotter (1730), 84. 

Soutar, H.M. Adv. v. (1882), 52. 

Souter and Hog, H.M. Adv. v. (1738), 
167. 

Sparrow, H.M. Adv. v. (1829), 10. 

Specks, H.M. Adv. v. (1835), 293. 

Speid v. Whyte (1864), 85. 

Speirs, H.M. Adv. v. (1836), 165, 222. 

Spence v. H.M. Adv. (1945), 355. 

Sprot and others, H.M. Adv. v. (1844), 
142, 186. 

Stalfurde (1555), 43. 

Stalker and Cuthbert, H.M. Adv. v. 
(1844), 53, 57, 59, 64, 65, 324. 

Stark and others, H.M. Adv. v. (1675), 
18 


Stark and Smith v. H.M. Adv. (1938), 
247, 262, 312, 358. 
Steedman, H.M. Adv. v. (1854), 63, 65, 
232. 
Steel, H.M. Adv. v. (1669), 21. 
Stenhouse v. Dykes (1908), 161. 
Stenhouse and M‘Kay, H.M. Adv. v. 
(1852), 102, 229. 
Stephens, H.M. Adv. v. (1839), 297. 
Steuart, H.M. Adv. v. (1874), 84. 
v. Macpherson (1918), 163. 
Stevens, H.M. Adv. v. (1839), 302, 326. 
H.M. Adv. v. (1850), 272. 
Stevenson, H.M. Adv. v. (1834), 25. 
v. Lang (1878), 137. 
wv. Roger (1915), 214. 
Stevenson or Hodge, H.M. Adv. v. 
(1823), 52. 
Stewart, H.M. Adv. v. (1602), 90. 
H.M. Adv. v. (1745), 141. 
. Adv. v. (1786), 111. 
. Adv. v. (1829), 222. 
Adv. v. (1841), 24. 
. Adv. v. (1848), 304. 
. Adv. v. (1855), 306, 317, 318, 
330. 
. v. (1856), 233. 
. v. (1857), 202. 
. v. (1866), 272, 313, 328. 
. v. (1875), 218. 
v. Forfarshire Procurator-Fiscal 
(1829), 115. 
v. Mackenzie (1857), 280. 
David (1830), 34, 35. 
Stewart and others, H.M. Adv. ». 
(1837), 117, 279, 304. 
Stirland v. D. of P.P. (1943), 308. 
Stirling v. H.M. Adv. (1911), 188. 
Stirling and others, H.M. Adv. v. (1708), 
174 


Stoddart, HM. Adv. wv. Atal 101. 
v. Stevenson (1880), 7. 

Stone, Rex »v., 91. 

Storie, Robert (1748), 116. 


INDEX OF CASES 


Stott, H.M. Adv. v. (1894), 289, 319. 
v. Renton (1907), 159. 
Strachan and Hunter, H.M. Adv. v. 
(1708), 62. 
Strang v. Adair (1936), 162. 
v. Adair (1946), 156. 
v. Brown (1923), 157. 
Strathern v. Albion Greyhounds (1933), 
155. 
. Benson (1925), 156, 326, 354. 
- Burns (1921), 164. 
. Fogal (1922), 55. 
. Russell (1933), 156, 158. 
. Scottish Greyhounds (1930), 155. 
. Seaforth (1926), 20. 
. Sloan (1937), 354. 
v. Stuart (1926), 145. 
Struthers, H.M. Adv. v. (1826), 102. 
Stuart (D.), H.M. Adv. v. (1829), 21, 283. 
(J.), H.M. Adv. v. (1829), 229. 
(J. and C.), H.M. Adv. v. (1829), 31, 
126 


eeeese2d 


v. Murray (1884), 140. 
Stuart and Low, H.M. Adv. v. (1842), 
31, 232, 234. 
Stuart and others, H.M. Adv. v. (1713), 


80. 
Sugden v. H.M. Adv. (1934), 211. 
v. H.M. Adv. (1939), 357. 
Suits Ltd., H.M. Adv. v. (1908), 71, 72. 
Surrage, H.M. Adv. v. (1820), 281. 
Sutherland (J.), H.M. Adv. v. (1825), 


50. 
Sutherland (W.), H.M. Adv. vw. (1825), 
81 


Sutherland, H.M. Adv. v. (1836), 35, 48. 
H.M. Adv. v. (1837), 321. 
H.M. Adv. v. (1838), 102. 
H.M. Adv. v. (1856), 103, 342. 
H.M. Adv. v. (1874), 26, 29, 50. 
v. Brims (1891), 207. 
John (1841), 30. 
Swan, H.M. Adv. v. (1888), 223, 225, 
238, 239, 243, 360. 
Swan and Litster, H.M. Adv. v. (1570), 
149. 
Swanston, H.M. Adv. v. (1836), 8. 
Sweeney v. H.M. Adv. (1894), 269. 
v. H.M. Adv. (1944), 363. 
Sweenie, ay Ady. v. (1858), 119, 120, 
193 


Syme, Rex . (1914), 356. 


fs 


Tabram, H.M. Adv. v. (1872), 268, 280. 

Tait v. Johnston (1891), 196. 

Tait and Stevenson, H.M. Adv. v. 
(1824), 314, 


xlix 


Tannahill and Neilson, H.M. Adv. v. 
(1943), 1, 3, 53, 186, 187. 
Tapsell v. Prentice (1910), 55 
Taylor, H.M. Adv. v. (1808), 193. 
H.M. Adv. v. (1818), 199. 
(J.), H.M. Adv. v. (1826), 124. 
Me ), H.M. Adv. v. (1826), 165. 
. Adv. v. (1838), 325. 
. Adv. v. (1843), 349. 
. Adv. v. (1853), 53, 59, 60, 62. 
- (1897), 74, 75. 
v. Maitland (1879), 346. 
Telfer, H.M. Adv. wv. (1815), 89. 
Templeton, H.M. Adv. v. (1871), 41. 
Thiele, H.M. Adv. v. (1884), 218. 
Thom, H.M. Adv. v. (1876), 118. 
Thomas, Rex v. (1933), 356. 
Thompson v. Rex (1946), 307. 
Thompson and Bryce, H.M. Adv. v. 
(1861), 43. 
Thomsett, H.M. Adv. v. (1939), 100. 
Thomson, H.M,. Adv. v. (1577), 79. 


H.M. Adv. v. (1739), 9 
H.M. Adv. v. (1783), 24 

H.M. Adv. v. (1823), 257. 

H.M. Adv. v. (1837), 227. 

H.M. Adv. v. (1848), 324. 

H.M. Adv. v. (1857), 281, 286, 320. 
H.M. Adv. v. (1871), 206, 279. 
H.M. Adv. v. (1872), 120. 

H.M. Adv. v. (1874), 84, 342. 

H.M. Adv. v. (1875), 204, 205. 


v. Knights (1947), 345. 
v. Scott (1901), 268. 
Elizabeth (1939), 3. 
Thomson and Mackenzie, H.M. Adv. v. 
(1842), 17. 
Thomson and others, H.M. Adv. »v. 
(1827), 20, 26. 
Thomson and others, H.M. Adv. v. 
(1845), 50. 
Thorburn, H.M. Adv. v. (1844), 146. 
Thorn, H.M. Adv. v. (1876), 125. 
Tierney, H.M. Adv. vw. (1875), 14. 
Tobin v. H.M. Adv. (1934), 315, 360. 
Tod v. Priestley (1905), 291. 
Todd v. Anderson (1912), 319. 
David (1835), 296. 
Todrick v. Wilson (1891), 144. 
Tonner, H.M. Adv. v. (1846), 17. 
Torri v. H.M. Adv. (1923), 284. 
Townsend v. H.M. Adv. (1914), 
123, 252, 344. 
v. Strathern (1923), 288, 335, 
360 


119, 
338, 


Traynor, H.M. Adv. v. (1938), 79. 

v. Macpherson (1911), 156. 

v. Macpherson (1914), 155. 
Trotter, H.M. Adv. v. (1842), 101, 105. 
Trotter and Rigg (1714), 18. 
Tumbleson, H.M. Adv. v. (1863), 108. 


] CRIMINAL LAW 


Turnbull v. H.M. Adv. (1908), 73. 
v. Stuart (1898), 52, 55. 
Walter (1822), 38. 
Turnbull and others, H.M. Adv. ». 
(1794), 2. 
Turner, H.M. Adv. v. (1833), 281. 
H.M. Adv. v. (1861), 270. 
v. Rex (1944), 309. 
Turner and others, H.M. Adv. v. (1828), 
138. 
Turner and Rennie, 
(1853), 142, 314. 
Twyn, H.M. Adv. v. (1663), 172. 
Tyrie, Walter (1827), 33. 


H.M. Adv. »v. 


U 


Ulivi v. Miller (1927), 162. 
Urquhart, H.M. Adv. v. (1797), 13. 
H.M. Adv. v. (1844), 170. 


Vv 


Vair and Meadowcroft, H.M. Adv. v. 
(1834), 27, 29. 
Vair and others, H.M. Adv. v. (1835), 
19, 28. 
Vallance, H.M. Adv. v. (1846), 80. 
v. Campbell (1906), 158. 
v. Campbell (1908), 160. 
Vance, H.M. Adv. v. (1849), 98. 
Vance and others (1835), 39. 
Vaudenburgh, Cornelius (1828), 84. 
Vaughan v. Smith (1919), 151. 
Thomas (1696), 175. 
Vetters v. H.M. Adv. (1943), 193, 279. 


WwW 


Waddell v. Kinnaird (1922), 314. 
Waddell and others, H.M. Adv. v. 
(1829), 127. 
Wade, H.M. Adv. v. (1844), 21. 
Waiters, H.M. Adv. v. (1836), 66, 340. 
Waldie and Torrence, H.M. Adv. v. 
(1752), 21. 
Walker, H.M. Adv. v. (1836), 24, 31, 
48, 222, 232. 
H.M. Adv. v. (1838), 167, 220, 290. 
H.M. Adv. v. (1839), 54. 
H.M. Adv. v. (1845), 295, 312, 315. 
v. Emslie (1899), 268. 
v. Reid (1911), 161. 
v. Rodger (1885), 344. 
Wallace, H.M. Adv. v. (1692), 106. 
H.M. Adv. v. (1855), 279. 
H.M. Adv. v. (1857), 223. 


OF SCOTLAND 


Walsh and others, H.M. Adv. v. (1922), 
186, 187, 326, 331, 332. 
Ward, H.M. Adv. v. (1821), 258. 
H.M. Adv. v. (1869), 318, 331. 
v. Robertson (1938), 84. 
Warden, H.M. Adv. v. (1819), 21. 
Warrand, H.M. Adv. v. (1825), 271. 
Warren, H.M. Adv. v. (1768), 54. 
Warrington, Elizabeth (1831), 218. 
Watson, H.M. Adv. v. (1623), 62. 
H.M. Adv. v. (1663), 20. 
H.M. Adv. v. (1773), 24. 
H.M. Adv. v. (1859), 217. 
H.M. Adv. v. (1875), 219, 234. 
H.M. Adv. v. (1884), 351. 
H.M. Adv. v. (1885), 119, 122, 123, 
252, 344. 
v. H.M. Adv. (1894), 307. 
Will. (1820), 267. 
Watson and others, 
(1826), 138. 
Watson and Ritchie v. Stuart (1878), 
339. 
Watt (D.), H.M. Adv. v. (1824), 345. 
(J.), H.M. Adv. v. (1824), 272. 
H.M. Adv. v. (1859), 263. 
v. Home (1851), 35, 36. 
Watt and Downie, H.M. Adv. v. (1794), 
173. 
Watt and Kerr, H.M. Adv. v. (1868), 
100, 124, 125. 
Waugh, H.M. Adv. v. (1873), 32, 220. 
v. Campbell (1920), 101. 
Waugh and Ramsay, H.M. Adv. »v. 
(1831), 324. 
Webb v. H.M. Adv. (1927), 361. 
Webster, H.M. Adv. v. (1831), 30. 
H.M. Adv. v. (1847), 310. 
H.M. Adv. v. (1858), 114. 
H.M. Adv. v. (1872), 52. 
v. Bethune (1857), 215. 
Webster and others, Petrs. (1858), 269. 
Weir and others, H.M. Adv. v. (1700), 
170. 
Welsh, H.M. Adv. v. (1808), 23. 
Wemyss, H.M. Adv. v. (1840), 267. 
Wheatly, H.M. Adv. v. (1853), 103. 
Whelps, H.M. Adv. v. (1842), 10. 
Whillans v. Hilson (1910), 139. 
Whitchurch v. Millar (1895), 137. 
White, H.M. Adv. v. (1842), 289. 
v. H.M. Adv. (1901), 308, 333. 
White and others, H.M. Adv. v. (1823), 
68. 
White and others, H.M. Adv. v. (1848), 


H.M. Adv. »v. 


68. 
Whitelaw and Bisset, H.M. Adv. »w., 
168. 
Whitfield, H.M. Adv. v. (1843), 221. 
Wielobycki, H.M. Adv. v. (1857), 322. 
Wight, H.M. Adv. v. (1836), 310. 


INDEX OF CASES li 


Wightman, H.M. Adv. v. (1832), 29. 

Wild and others, H.M. Adv. v. (1854), 
132. 

Wilkie, H.M. Adv. v. (1872), 232. 

H.M. Adv. v. (1875), 56. 

H.M. Adv. v. (1886), 83, 300. 
Wilkinson, James (1835), 220. 
Willhouse and others, H.M. Adv. v. 

(1730), 106. 
Williamson, H.M. Adv. v. (1767), 16. 

H.M. Adv. v. (1833), 2, 108. 

H.M. Adv. v. (1853), 283. 

H.M. Adv. v. (1866), 87, 88. 

v. Macpherson (1923), 155. 

v. Wright (1924), 159. 

Willis v. H.M. Adv. (1941), 255, 313, 
328, 358, 362. 

, H.M. Adv. v. (1722), 90. 

. Adv. v. (1813), 300, 309 

Adv. v. (1819), 52. 

Adv. v. (1826), 296, 340, 346. 

Adv. v. (1830), 274. 

Adv. v. (1831), 326. 

Adv. v. (1837), 27. 

Adv. v. (1838), 88. 

Adv. v. (1852), 103. 

Adv. v. (1854), 233. 

Adv. v. (1856), 219. 

. Adv. v. (1857), 264, 326, 332, 

333. 

. Adv. v. (1860), 291, 311. 

. Adv. v. (1861), 65, 298. 

. Adv. v. (1862), 300. 

. Adv. v. (1877), 14. 

HM. Adv. v. (1882), 19, 33, 75, 274. 

H.M. Adv. v. (1942), 210, 270, 271. 

Dykes (1872), 16. 

. Johnston (1874), 143. 

M‘Fadyean (1945), 234. 

. Maguire (1889), 207. 

. Renton (1910), 130. 

Thos. (1849), 6. 

Wm. (1827), 84. 

Wilson and M‘Gregor (1834), 322. 

Wilson and others, H.M. Adv. v. (1736), 
we Li. 

Wilson and others, H.M. Adv. v. (1820), 
A738. 

Wilson and others, H.M. Adv. v. (1828), 
31, 126. 

Wilson and Ross, H.M. Adv. v. (1813), 


= 


slelalsisiestslslstslslstslalstl: 
BEES SERESEREEREES 


eeece 


185. 
Winning v. Jeans (1909), 160. 
Wintrup, H.M. Adv. v. (1826), 297. 
Wishart, H.M. Adv. v..(1845), 41. 
Wishart and Lyon, H.M. Adv. v. (1870), 
307. 


Witherington, H.M. Adv. v. (1881), 56, 
191 


Wood, H.M. Adv. v. (1821), 98. 
H.M. Adv. v. (1836), 109. 
H.M. Adv. v. (1839), 299, 318, 327. 
H.M. Adv. v. (1856), 221. 
v. H.M. Adv. (1899), 57. 
H.M. Adv. v. (1903), 103. 
v. Collins (1890), 7. 
Wood and Dow, H.M. Adv. v. (1601), 


21. 

Wood and King, H.M. Adv. v. (1842), 
99, 101. 

Wood and Marshall, H.M. Adv. v. 
(1842), 17 


Woods v. Lindsay (1910), 163. 
Woodwest, H.M. Adv. v. (1792), 106. 
Woolmington v. D. of P.P. (1935), 89. 
Wormald v. H.M. Adv. (1875), 34. 
H.M. Adv. v. (1876), 34. 
Wright, H.M. Adv. vw. (1774), 30. 
H.M. Adv. v. (1803), 37. 
H.M. Adv. v. (1809), 21. 
H.M. Adv. v. (1835), 93, 265, 306, 
312. 
v. Rowan (1890), 143. 
v. Smith (1903), 158. 
Edgar (1788), 41. 
Wright and Johnstone, H.M. Adv. v. 
(1837), 25. 
Wylie, H.M. Adv. v. (1820), 218. 
H.M. Adv. v. (1858), 312, 314. 
Wylie and others, H.M. Adv. v. (1846), 
41. 
Wynn and Owens v. Lindsay (1883), 
249, 294, 338. 


x 


Yates, H.M. Adv. v. (1847), 267. 
Yates and Parkes, H.M. Adv. v. (1851), 
121, 320. 
Yeaman v. Roger (1695), 165. 
Young, H.M. Adv. v. (1738), 79. 
H.M. Adv. v. (1800), 21. 
H.M. Adv. v. (1831), 258. 
H.M. Adv. v. (1839), 102, 142, 230. 
v. H.M. Adv. (1932), 3, 237, 337, 338. 
v. H.M. Adv. (1946), 355, 364. 
v. Darrah (1929), 155. 
v. Neilson (1893), 157. 
Young and others, H.M. Adv. v. 
(1932), 273. 
Younger, H.M. Adv. v. (1828), 265. 


> - os 
ti Pew 
Sez) earky. 
Hs ‘eo 
J 2&ys 


tia tage 
sd om 


» MH - 


. oie 
ol (0884) aawor} 5 
i OPS. stich a 
01) teuhit 
Vases “ B eensieio’ Stine Aaa iy, 
7 e2 if TORT} 


ys 


vat RE GONG oe Sl DURE | ite | 


eBay ee Sees a}? Dw bA 2H sc 


{ets aged at eke bun eg 


anes, Ft. a, 2. {3 Seuh, 


T. 


Pate eeteatie | Mie Riven a |i 


™ Paeudanteess, Cre “2888, ae ee 
VFeagtien ve Srniit rifle EB. 

_. Toes (008) b+; a 

ve eae Hm, Aiki + te én, 


i 


~*~ - . 


ryt ¢ AS Ty 


dir open 
—? re wit "% 
; eee ys tts ayatbde 


+ >. Ral hh be 
| Fags 4 Hy Ph shane q 
: 

r trifir MS neh 8 
+. tr ad 

- eres 

4 k 

3 CA 

- 5 

i ‘i 

3 ee 

i! 4 

+ Lik 


is tis eR 


bag © 


5; 402 Get 
pte Ria: 
r 


', 


INDEX OF 


25 Edw. III. Stat. 5, c. 2 (Statute of 
Treason, 1351),—171. 


Act 1474, c. 
Act 1525, c. 
ce. 13,—16. 


Act 1535, 


Act 1540, c. 
Act 1540, c. 
Act 1551, c. 
Act 1555, c. 


60,—16. 
10,—79. 


38,—79. 
104,—129, 130. 
19,—145. 
33,—258. 


Act 1567 (1 James VI.), c. 14,—148, 
149, 240. 

Act 1567, c. 15,—148, 

Act 1579, c. 84,—16. 

Act 1587, c. 59,—16. 

Act 1587, c. 91,—270. 

Act 1587, c. 92,—340. 

Act 1592, c. 148,—79. 

Act 1607, c. 3,—17. 

Act 1612, c. 4,—213. 

Act 1621, c. 18,—74. 

Act 1661, c. 20,—118. 

Act 1661, c. 22,—107. 

Act 1661, c. 34,—145. 

Act 1672, c. 16,—257, 340. 

Act 1690, ce. 21,—111. 

Act 1693, c. 27,—266. 

Act 1696, c. 45,—74. 

Act 1698, c. 6,—145. 

Act 1701, ec. 6,—204, 210. 

7 Anne, c. 21 (Treason Act, 1708),—79. 

ss. 1 and 11,—17]. 

1 Geo. I. c. 5 (Riot Act, 1714),—132, 

135, 136. 
s. 8,—211. 

1 Geo. I. ec. 48 (Preservation of Timber 
Trees Act, 1715),—79. 

8 Geo. I. ea 24 (Piracy Act, 1721), 
s. 1,—4 

aot Po Gi 5 (Witcheraft Act, 1735),— 


149. 


12 Geo: II. c. 28 (Gaming Act, 1739),— 
154. 

18 ceo, II. c. 34 (Gaming Act, 1745),— 

23 Ges. “TnL. c. 45 (Justiciary and Circuit 
Courts (Scotland) Act, 1783),—339. 

29 Geo. III. ec. 46 (Destruction of 
Property (Scotland) Act, 1789),— 
50 


8. 1,—83. 
30 Geo. III. c. 48 (Treason Act, 1790),— 
176. 


STATUTES 


36 Geo. III. c. 7 (Treason Act, 1795),— 
172. 


37 Geo. III. ec. 70 (Incitement to 
Mutiny Act, 1797),—181. 

37 Geo. III. ec. 123 (Unlawful Oaths 
Act, 1797), s. 5,—179. 

39 & 40 Geo. ITI. c. 93 (Treason Act, 
1800),—175, 210. 

41 Geo. III. c. 57 (Bank Notes Forgery 
Act, 1801),—69. 

41 Geo. III. c. 90 (Crown Debts Act, 
1801), s. 9,—319. 

43 Geo. III. ec. 113 (Casting Away of 
Vessels, etc., Act, 1803),—83. 

45 Geo. ITI. c. 89 (Bank Notes (Forgery) 
Act, 1805), s. 1,—69. 

ss. 2, 6, and 7,—70. 

45 Geo. III. c. 92 (Writ of Subpena 
Act, 1805), s. 3,—260. 

49 Geo. III. ec. 14 (Concealment of 
Birth (Scotland) Act, 1809),—110. 

52 Geo. III. c. 104 (Unlawful Oaths 
Act, 1812),—180. 

52 Geo. IIT. c. 130 (Malicious Damage 
Act, 1812),—136. 

52 Geo. III. c. 156 (Prisoners of War 
(Escape) Act, 1812),—182. 

s. 4,—183. 

54 Geo. III. ec. 67 (Justiciary Courts 
(Scotland) Act, 1814),—339. 

54 Geo. III. c. 146 (Treason Act, 1814), 
—176. 

57 Geo. oe ce. 6 (Treason Act, 1817), 
57 Geo. TL. c. 7 (Allegiance of Sea and 
Land Forces Act, 1817),—181. 

57 Geo. III. c. 90 (Night Poaching Act, 
1817),—139. 

60 Geo. III. ec. 1 (Unlawful Drilling 
Act, 1819),—180. 

5 Geo. IV. c. 84 (Transportation Act, 
1824), s. 22,171, 353. 

6 Geo. IV. c. 22 (Jurors (Scotland) 
Act, 1825), ss. 12 and 16-18,— 
283. 

6 Geo. IV. ec. 66 (Trial of Peers (Scot- 
land) Act, 1825), s. 8,—208. 

9 Geo. IV. ec. 29 (Circuit Courts (Scot- 
land) Act, 1828), s. 6,—257. 

s. 7,—257, 260, 338. 
s. 10,—260, 285. 
ss. 15 and 17,—339. 


liv 


9 Geo. IV. c. 31 (Offences against the 
Person Act, 1828),—83. 

9 Geo. IV. c. 39 (Salmon Fisheries 
(Scotland) Act, 1828), s. 11,—197. 

9 Geo. IV. c. 69 (Night Poaching Act, 
1828), s. 2,—197. 

s. 4,—211. 
s. 9,—140. 
ss. 10-13,—139. 

10 Geo. IV. c. 38 (Criminal Law (Scot- 

land) Act, 1829),—15. 
ss. 1 and 2,—108. 

11 Geo. IV. & 1 Will. IV. c. 37 (Criminal 

Law (Scotland) Act, 1830),—351. 
ss. 7 and 8,—260. 
8. 9,—285. 

11 Geo. IV. & 1 Will. IV. c. 69 (Court 
of Session Act, 1830), s. 21,— 
192. 

4 & 5 Will. IV. c. 67 (Transportation 
Act, 1834),—171, 353. 

5 & 6 Will. IV. c. 62 (Statutory 
Declarations Act, 1835),—167. 

7 Will. IV. & 1 Vict. c. 91 (Punishment 
of Offences Act, 1837),—135, 136, 
180. 

1 & 2 Vict. ec. 119 (Sheriff Courts 
(Scotland) Act, 1838), s. 25,—199. 

3 & 4 Vict. c. 59 (Evidence (Scotland) 
Act, 1840),—285. 

s. 1,—288. 
s. 3,—294. 
8. 4,—299, 337. 

3 & 4 Vict. c. 74 (Oyster Fisheries 
(Scotland) Act, 1840),—17. 

5 & 6 Vict. c. 51 (Treason Act, 1842), 
ss. 2 and 3,—177. 

7 & 8 Vict. c. 29 (Night Poaching Act, 
1844),—139. 

s. 1,—140. 

8 & 9 Vict. c. 83 (Poor Law (Scotland) 
Act, 1845),—246. 

10 & 11 Vict. ce. 92 (Mussel Fisheries 
(Scotland) Act, 1847),—17. 

11 & 12 Vict. c. 12 (Treason Felony 
Act, 1848),—172. 

ss. 3 and 7,—177. 

11 & 12 Vict. c. 42 (Indictable Offences 
Act, 1848), s. 15,—199, 200. 

13 & 14 Vict. c. 21 (Interpretation of 
Acts Act, 1850),—319. 

13 & 14 Vict. ce. 92 (Cruelty to Animals 
(Scotland) Act, 1850), s. 2,—346. 

15 & 16 Vict. c. 27 (Evidence (Scot- 

land) Act, 1852),—167, 285. 

. 1,—166, 260, 293-295. 

. 3,—302, 310, 329. 

- 4,—300, 338. 

. 5,—302. 

16 & 17 Vict. c. 20 (Evidence (Scot- 
land) Act, 1853), s. 5,—290. 


nanan n 


CRIMINAL LAW OF SCOTLAND 


16 & 17 Vict. c. 99 (Penal Servitude 
Act, 1853),—15. 

16 & 17 Vict. c. 119 (Betting Act, 1853), 
—196. 

s. 1—154, 155, 157. 
ss. 2 and 3,—154. 
s. 4,—156. 

s. 7,—159. 

17 & 18 Vict. c. 80 (Registration of 
Births, Deaths and Marriages 
(Scotland) Act, 1854), s. 58,— 
323. 

20 & 21 Vict. c. 3 (Penal Servitude Act, 
1857),—15, 135, 136, 178, 180, 
183. 

s. 3,—171, 353. 

20 & 21 Vict. c. 71 (Lunacy (Scotland) 

Act, 1857), s. 87,—271, 347. 
s. 88,—347. 

20 & 21 Vict. c. 72 (Police (Scotland) 
Act, 1857), s. 11,—198. 

23 & 24 Vict. c. 105 (Prisons (Scotland) 
Act, 1860), s. 72,—353. 

25 & 26 Vict. c. ecii. (Aberdeen Police 
and Waterworks Act, 1862), s. 240, 
—163. 

27 & 28 Vict. c. 47 (Penal Servitude 
Act, 1864),—15, 178, 180, 183. 

31 & 32 Vict. c. 95 (Justiciary Court 
(Scotland) Act, 1868), s. 1,—194. 

s. 7,—271. 
s. 18,—208, 258. 

31 & 32 Vict. c. 123 (Salmon Fisheries 
(Scotland) Act, 1868), s. 29,—197. 

32 & 33 Vict. c. 87 (Prevention of 
Gaming (Scotland) Act, 1869), 
s. 4,—162. 

33 & 34 Vict. c. 52 (Extradition Act, 
1870), ss. 8 and 26,—201. 

33 & 34 Vict. c. 90 (Foreign Enlistment 
Act, 1870), ss. 4-7,—181. 

s. 8,—182, 183. 
ss. 10-12,—182. 

34 & 35 Vict. c. 55 (Criminal and 
Dangerous Lunatics (Scotland) 
Amendment Act, 1871),—347. 

34 & 35 Vict. c. 112 (Prevention of 
Crimes Act, 1871),—307. 

8. 7,—12, 197, 246. 
s. 12,—118. 
8. 19,—-333, 338. 

35 & 36 Vict. c. 93 (Pawnbrokers Act, 
1872), s. 49,—197, 

37 & 38 Vict. c. 15 (Betting Act, 1874),— 
196. 

s. 3,—159. 
8. 4,—154. 

37 & 38 Vict. c. 36 (False Personation 
Act, 1874),—54, 

38 & 39 Vict. c. 17 (Explosives Act, 
1875),—86. 


INDEX OF STATUTES lv 


38 & 39 Vict. c. 86 (Conspiracy and 
Protection of Property Act,1875),— 
129, 236, 240. 

s. 3,—186. 
s. 4,—127. 
s. 5,—128. 
s. 6,—125. 

39 & 40 Vict. c. 36 (Customs Con- 
solidation Act, 1876), ss. 189, 190, 
and 193,—184. 

39 & 40 Vict. c. 77 (Cruelty to Animals 
Act, 1876),—143. 

41 & 42 Vict. c. 43 (Marriage Notice 
(Scotland) Act, 1878), ss. 12-14,— 
145 


43 & 44 Vict. c. 47 (Ground Game Act, 
1880), s. 1,—140. 

44 & 45 Vict. c. 21 (Married Women’s 
Property (Scotland) Act, 1881),—18. 

44 & 45 Vict. c. 69 (Fugitive Offenders 
Act, 1881),—200, 201. 

s. 3,—199. 

46 & 47 Vict. c. 3 (Explosive Sub- 

stances Act, 1883), ss. 2 and 3,—86. 
s. 4,—86, 240. 
s. 5,—86. 

46 & 47 Vict. ec. 
Act, 1883), ss. 5 
Schedule I,—84. 

46 & 47 Vict. c. 51 (Corrupt and 
Illegal Practices Prevention Act, 
1883),—185. 

8. 2,—124, 129. 

47 & 48 Vict. c. 16 (Bankruptcy Frauds 
and Disabilities (Scotland) Act, 
1884), s. 4,—252. 

47 & 48 Vict. c. 76 (Post Office (Pro- 
tection) Act, 1884),—21, 49. 

48 & 49 Vict. c. 49 (Submarine Tele- 
graph Act, 1885), s. 3,—84. 

48 & 49 Vict. c. 69 (Criminal Law 
Amendment Act, 1885), s. 2,—122. 

s. 3,—119, 122. 

s. 4,—119, 120, 122. 

s. 5,—119, 120, 122, 123, 320. 
ss. 6-8,—123. 

s. 9,—119, 122, 123, 252, 344. 


22 (Sea Fisheries 
and 9, and 


s. 11,—150. 
s. 13,—151. 
s. 20,—288. 


48 & 49 Vict. c. 70 (Sea Fisheries 
(Scotland) Amendment Act, 1885), 
—84. 

60 & 51 Vict. c. 
Marks Act, 1887), 

s. 3,—71, 72. 

8. 4,—70. 

s. 5,—72. 

ss. 6 and 8,—73. 
s. 10,—288. 

8. 18,—73. 


28 (Merchandise 
s. 2,—70, 72, 73. 


50 & 51 Vict. c. 35 (Criminal Procedure 
(Scotland) Act, 1887), s. 1,—245. 
2,—212, 216, 217, 225, 248, 255. 
3,—212. 

4,—216, 217. 

5,—224, 

6,—235. 

7,—2, 235. 

8,—238. 

9,—240. 

10,—217-219, 222, 279. 
11,—241. 

ss. 12 and 13,—242. 

ss. 14 and 15,—243. 

s. 16,—198, 204. 

8. 17,—200, 202, 203. 

s. 18,—205, 206. 

s. 19,—243. 

s. 20,—247. 

s. 21,—248, 257, 262. 

s. 22,—192, 195, 196, 259. 

s. 23,—256, 260, 262. 

s. 24,—257, 260. 

8. 25,—249, 257-259, 268. 
26,—208, 217, 258, 259, 270. 


eT eae ee 


iS 


s. 27,—247-249, 262. 
8. 28;—270, 271,.274, 275; 279. 
s. 29.—271, 274, 276, 279. 
s. 30,—270. 
s. 31,—189, 205, 248, 259, 262, 276, 
277. 
. 32,—274. 


33,—257, 260, 270. 
34,—205, 206, 275. 
35,—242, 244, 246, 249, 250. 
36,—264-266, 282, 338. 
37,—244, 247, 262. 


38,—261. 
39,—261, 282. 
40,—279. 
41,—261, 277, 280. 


42,—259, 261. 

43,—204, 205, 209, 210. 

46,—195. 

47,—194, 261. 

50,—259. 

51,—195. 

52,—205, 280. 

53,—266, 279. 

54,—284. 

55,—284, 352. 

56,—15, 59, 81, 108, 119, 193, 196. 
57,—351. 

58,—67. 

59,—16, 39, 45, 52, 253, 343. 
60,—39, 119, 238, 248, 253, 343, 362. 
61,—1, 16, 39, 44, 50-52, 85, 117, 
119, 148, 170, 185, 248, 254, 343. 
62,—251, 344. 

63,—12, 38, 42, 48, 49, 51, 58, 68, 
79, 245. 


2ODDDANHH DHMH DHHDBEnD RMD Dw 


lvi 


50 & 51 Vict. c. 35 (Criminal Procedure 
(Scotland) Act, 1887), s. 64,—12, 
1005 E10) 917; 219,99 215245 141, 
245. 

s. 65,—13, 121, 151, 245. 

s. 66,—13, 188, 244, 246, 249, 265, 
323, 348. 

s. 67,—188, 244, 245,.284, 307, 308, 

333, 338, 348. 

. 68,—217, 337. 

. 69,—2038, 244, 249, 328, 338. 

. 70,—250, 322, 339. 

. 75,—210. 

Schedule A,—216, 217, 221, 225, 239, 
244, 254, 255. 

Schedule C and Schedule D,—260. 

Schedule E,—262. 

Schedule F and Schedule G,—257, 
258. 

Schedule I and Schedule K,—276. 

Sohedule L,—259. 

Schedule M,—276. 

Schedule N and Schedule O,—259. 

Schedule P,—284. 

51 & 52 Vict. ec. 36 (Bail (Scotland) 

Act, 1888), s. 2,—206. 
ss. 3 and 4,—206, 207. 
s. 5,—207. 

s. 7,—208. 
ss. 8 and 9,—-206. 

51 & 52 Vict. c. 46 (Oaths Act, 1888),— 
296. 

s. 1,—164, 284, 290. 
s. 3,—290. 

51 & 52 Vict. c. 57 (Statute Law Re- 
vision (No. 2) Act, 1888),—177. 

52 & 53 Vict. c. 18 (Indecent Advertise- 
ments Act, 1889), ss. 3-5,—152. 

52 & 53 Vict. c. 63 (Interpretation Act, 
1889), s. 9,—319. 

s. 28,—79. 

52 & 53 Vict. c. 69 (Public Bodies 
Corrupt Practices Act, 1889),—163. 

53 & 54 Vict. ec. 55 (Elections 
(Scotland) (Corrupt and Illegal 
Practices) Act, 1890),—185. 

54 & 55 Vict. ec. 15 (Merchandise Marks 
Act, 1891),—73. 

54 & 55 Vict. c. 67 (Statute Law 
Revision Act, 1891),—177. 

54 & 55 Vict. c. 69 (Penal Servitude 
Act, 1891),—15. 

55 & 56 Vict. c. 19 (Statute Law 
Revision Act, 1892),—177. 

55 & 56 Vict. c. 21 (High Court of 
Justiciary (Scotland) Act, 1892), 
s. 1—194. 

55 & 56 Vict. c. 55 (Burgh Police 
(Scotland) Act, 1892),—157, 162, 
246. 

s. 380,—138. 


NDanAMN 


n 


CRIMINAL LAW OF SCOTLAND 


55 & 56 Vict. c. 55 (Burgh Police 
(Scotland) Act, 1892), s. 393,—158. 
s. 403,—152. 
s. 406,—158. 
s. 407,—158, 159. 
s. 431,—152. 

55 & 56 Vict. c. elxv. (Glasgow Police 
(Further Powers) Act, 1892), s. 15, 
—156. 

56 & 57 Vict. c. 66 (Rules Publication 
Act, 1893), s. 3,—319. 

57 & 58 Vict. c. 19 (Merchandise Marks 
(Prosecutions) Act, 1894),—73. 

57 & 58 Vict. c. 60 (Merchant Shipping 
Act, 1894),—143. 

ss. 535 and 536,—44. 
s. 684,—192, 195. 

s. 685,—195. 

s. 686,—192, 195. 

58 & 59 Vict. c. 40 (Corrupt and 
Illegal Practices Prevention Act, 
1895),—185. 

61 & 62 Vict. c. 36 (Criminal Evidence 
Act, 1898),—288, 296. 

8. 1,—202, 287, 290, 291, 308, 337. 
s. 5,—264. 
Schedule,— 287. 

61 & 62 Vict. c. 60 (Inebriates Act, 
1898), ss. 23 and 24,—15. 

1 Edw. VII. c. cciv. (Paisley Police and 
Public Health Act, 1901), s. 79,— 
158. 

3 Edw. VII. c. 33 (Burgh Police (Scot- 
land) Act, 1903),—157, 246. 

s. 51,—158. 

4 Edw. VII. c. 15 (Prevention of 
Cruelty to Children Act, 1904), 
s. 1,— 246. 

5 Edw. VII. c. 15 (Trade Marks Act, 
1905), s. 3,—72. 

6 Edw. VII. c. 34 (Prevention of 
Corruption Act, 1906),—163. 

6 Edw. VII. ec. 43 (Street Betting Act, 
1906),—159, 161, 196, 246. 

s. 1,—160. 

6 Edw. VII. ec. 47 (Trade Disputes 

Act, 1906),—130. 
s. 2,—129. 

7 Edw. VII. ec. 17 (Probation of 
Offenders Act, 1907), s. 1,—15, 350.” 

7 Edw. VII. ec. 23 (Criminal Appeal Act, 
1907), s. 5,—362. 

7 Edw. VII. c. 29 (Patents and Designs 
Act, 1907), s. 91,—72. 

7 Edw. VII. c. 47 (Deceased Wife’s 
Sister’s Marriage Act, 1907),—148. 

8 Edw. VII. c. 48 (Post Office Act, 
1908),—21. 

ss. 50-60,—49. 
s. 61,—49, 84. 
8. 62,—49, 


INDEX OF 


8 Edw. VII. c. 48 (Post Office Act, 1908), 
s. 63,—49, 84, 152. 
ss. 64-68,—49, 
8. 69,—49, 187. 
ss. 70—78,—49. 
s. 90,—49. 

8 Edw. VII. c. 59 (Prevention of Crime 
Act, 1908),—38. 

s. 1,—15. 

s. 10,—187, 189. 

ss. 12 and 14-16,—190. 

s. 17,—189. 

Edw. VII. c. 65 (Summary Juris- 
diction (Scotland) Act, 1908),—150. 

8. 2,—195. 

s. 3,—339. 

8. 5,—1, 2, 16, 39, 45, 52, 59, 81, 323. 

ss. 8 and 9,—215. 

s. 10,—192, 196. 

s. 15,—200. 

s. 17,—198, 215. 

ss. 21 and 24,—215. 

s. 26,—211. 

s. 30,—251, 275, 279, 339. 

8. 34,--13, 79, 245, 246, 323. 

s. 41,—339. 

s. 43,—139, 350. 

ss. 44 and 45,—139. 

s. 46,—139, 350. 

ss. 47 and 48,—139. 

s. 77,—13, 79, 139, 192, 195, 196, 202- 
204, 216, 244-246, 251, 259, 275, 
279, 313, 339, 350. 

Schedule B,—323. 

8 Edw. VII. c. 66 (Public Meeting Act, 

1908),—138. 

8 Edw. VII. c. 67 (Children Act, 1908), 
s. 27, Schedule I,—287. 

1 & 2 Geo. V. c. 28 (Official Secrets 

Act, 1911),—183. 
s. 6,—197. 

1 & 2 Geo. V. c. 31 (Merchandise 
Marks Act, 1911), s. 1,—72. 

1 & 2 Geo. V. c. 49 (Small Land Holders 
(Scotland) Act, 1911), s. 4,—73. 

2 & 3 Geo. V. c. 14 (Protection of 
Animals (Scotland) Act, 1912),— 
143. 

ss. 1 and 13, Schedule I,—144. 

2 & 3 Geo. V. c. 20 (Criminal Law 

Amendment Act, 1912), s. 2,—122. 
s. 4,—15l. 

3 & 4 Geo. V. c. 20 (Bankruptcy (Scot- 

land) Act, 1913), s. 2,—77. 
s. 178,—74-77. 
ss. 179, 181, 182, and 186,—77. 

3 & 4 Geo. V. c. 38 (Mental Deficiency 
and Lunacy (Scotland) Act, 1913), 
s. 1,—11. 

8. 9,—11, 349, 350. 
s. 10,—11. 


oo 


STATUTES lvii 

4 & 5 Geo. V. ec. 17 (British Nationality 
and Status of Aliens Act, 1914), 
s. 18,—283. 

4 & 5 Geo. V. c. 58 (Criminal Justice 
Administration Act, 1914, s, 28,— 
288. 

s. 44,—177. 

6 & 7 Geo. V. c. 7 (Marriage (Scotland) 
Act, 1916), s. 3,—145. 

6 & 7 Geo. V. c. 50 (Larceny Act, 
1916), s. 39,—190. 

6 & 7 Geo. V. c. 64 (Prevention of 
Corruption Act, 1916), s. 2,—163. 

7 & 8 Geo. V. c. 23 (Gaming Machines 
(Scotland) Act, 1917),—157, 161. 

9 & 10 Geo. V. ec. 13 (Local Elections 
(Expenses) Act, 1919),—185. 

9 & 10 Geo. V. c. 79 (Trade Marks Act, 
1919),—72. 

9 & 10 Geo. V. c. 92 (Aliens Restriction 
(Amendment) Act, 1919), s. 8,— 
283. 

9 & 10 Geo. V. ec. 100 (Electricity 
(Supply) Act, 1919), s. 31,—127. 

10 & 11 Geo. V. c. 43 (Firearms Act, 
1920), s. 16,—180. 

10 & 11 Geo. V. c. 52 (Ready Money 
Football Betting Act, 1920),—157. 

10 & 11 Geo. V. c. 64 (Married Women’s 
Property (Scotland) Act, 1920), 
—18. 

10 & 11 Geo. V. ec. 75 (Official Secrets 
Act, 1920),—183. 

s. 8,—266. 

ll & 12 Geo. V. c. 22 (Protection 
of Animals (Scotland) Act, 1912, 
Amendment Act, 1921),—143. 

11 & 12 Geo. V. c. 24 (Deceased 
Brother’s Widow’s Marriage Act, 
1921),—148. 

11 & 12 Geo. V. ec. 50 (Criminal Pro- 
cedure (Scotland) Act, 1921),—322. 

s. 1,—247, 249, 258, 263, 294, 321. 
s. 2,—277. 

12 & 13 Geo. V. c. 21 (Treaties of 
Washington Act, 1922), ss. 1-3, 
—182. 

12 & 13 Geo. V. c. 56 (Criminal Law 
Amendment Act, 1922),—149. 

s. 2,—123. 
s. 3,—l15l. 
s. 4,—150, 151. 

15 & 16 Geo. V. c. 81 (Circuit Courts 
and Criminal Procedure (Scotland) 
Act, 1925), s. 1,—195. 

s. 3,—245, 284. 

16 & 17 Geo. V. ec. 15 (Criminal Appeal 

(Scotland) Act, 1926),—251, 352. 
s. 1,—189, 356. 
s. 2,—359, 361, 362. 
8. 3,—360, 362. 


lviii CRIMINAL LAW 

16 & 17 Geo. V. c. 15 (Criminal Appeal 
(Scotland) Act, 1926), s. 4,—355. 

. 6,—189, 356, 358, 363. 


8 

s. 9,—363, 364. 

s. 11,—354, 355. 

s. 12,—189, 194, 354. 
s. 138,—354. 

s. 16,—353, 356. 

s. 17,—356. 


16 & 17 Geo. V. c. 53 (Merchandise 
Marks Act, 1926),—-70. 

16 & 17 Geo. V. c. 58 (Penal Servitude 
Act, 1926),—15. 

17 & 18 Geo. V. c. 22 (Trade Disputes 
and Trade Unions Act, 1927),—130. 

17 & 18 Geo. V. c. 26 (Criminal Appeal 
(Scotland) Act, 1927),—356. 

17 & 18 Geo. V. c. 35 (Sheriff Courts 
and Legal Officers (Scotland) Act, 
1927), s. 1,—212. 

18 & 19 Geo. V. c. 34 (Reorganisation 
of Offices (Scotland) Act, 1928),— 

73. 

18 & 19 Geo. V. c. 42 (Criminal Law 
Amendment Act, 1928), s. 1,—211. 

19 & 20 Geo. V. c. 25 (Local Govern- 
ment (Scotland) Act, 1929), s. 29, 
—153. 

19 & 20 Geo. V. c. 34 (Infant Life 
(Preservation) Act, 1929),—87 

20 & 21 Geo. V. c. 35 (Hairdressers’ and 
Barbers’ Shops (Sunday Closing) 
Act, 1930),—153. 

20 & 21 Geo. V. c. 37 (Adoption of 
Children (Scotland) Act, 1930), 
ss. 2 and 5,—148. 

20 & 21 Geo. V. c. 43 (Road Traffic Act, 
1930),—143. 

s. 11,—101, 252. 
ss. 12 and 13,—101. 
s. 15,—101, 345. 

20 & 21 Geo. V. c. 48 (London Naval 
Treaty Act, 1930), s. 1,—182. 

21 & 22 Geo. V. c. 30 (Probation of 
Offenders (Scotland) Act, 1931),— 
350. 

s. 8,—15. 

21 & 22 Geo. V. c. 31 (Marriage 
(Prohibited Degrees of Relation- 
ship) Acts, 1907 to 1931),—148. 

23 & 24 Geo. V. c. 20 (False Oaths 
(Scotland) Act, 1933),—145, 167, 
168, 185. 


nn2QD 
oe 
x 
a 
Sie Teo cas 
ry 
le 2) 
~J 


23 & 24 Geo. V. c. 41 (Administration 
of Justice (Scotland) Act, 1933), 
s. 19,—273, 285. 
s. 20,—333, 


OF SCOTLAND 


23 & 24 Geo. V. c. 53 (Road and Rail 
Traffic Act, apy —143. 

24 & 25 Geo. V. c. 25 (Protection o 
Animals (Crosliy to Dogs) (Scot- 
land) Act, 1934),—143. 


s. 1—144. 
24 & 25 Geo. V. c. 50 (Road Traffic Act, 
1934),—143. 
s. 4,—101. 
s. 34,—101, 252, 344. 
s. 37,—101. 


24 & 25 Geo. V. c. 56 (Incitement to 
Disaffection Act, 1934),—181. 

24 & 25 Geo. V. c. 58 (Betting and 
Lotteries Act, 1934),—156, 161, 196. 

s. 3,—155. 
ss. 13 and 26,—162. 

25 & 26 Geo. V. c. 15 (Post Office 

(Amendment) Act, 1935),—21, 49. 
ss. 10, 13, 15,—152. 

25 & 26 Geo. V. c. 25 (Counterfeit 
Currency (Convention) Act, 1935), 
—245. 

s. 5,—70. 

26 Geo. V. & 1 Edw. VIII. c. 16 

(Coinage Offences Act, 1936),—245. 
s. 1,—78. 


s. 5,—79. 
s. 11,—197 
s. 15,—192. 


1 Edw. VIII. & 1 Geo. VI. c. 6 (Public 
Order Act, 1936),—-138. 

1 Edw. VIII. & 1 Geo. VI. c. 12 (Fire- 
arms Act, 1937),—1438. 

s. 22,—86. 

1 Edw. VIII. & 1 Geo. VI. c. 37 
(Children and Young Persons 
(Scotland) Act, 1937),—126, 287. 

s. 45,—266. 
s. 55,—9, 271. 
ss. 56 and 57,—15, 350. 

1 Edw. VIII. & 1 Geo. VI. c. 65 
(London Naval Treaty Act, 1937), 
—182. 

1 & 2 Geo. VI. c. 36 (Infanticide Act, 
1938),—97. 

1 & 2 Geo. VI. ec. 48 (Criminal Pro- 
cedure (Scotland) Act, 1938), s. 10, 
—78, 196 

s. 11,—287. 
s. 13,—148. 

2 & 3 Geo. VI. c. 16 (Prevention of 
Fraud (Investments) Act, 1939), 
s. 12,—78, 187. 

2 & 3 Geo. VI. c. 20 (Reorganisation of 
Offices (Scotland) Act, 1939),— 
73. 

2 & 3 Geo. VI. c. 34 (Marriage (Scot- 
land) Act, 1939), s. 1—145, 146. 


INDEX OF STATUTES lix 


2 & 3 Geo. VI. c. 121 (Official Secrets 
Act, 1939),—183. 

3 & 4 Geo. VI. c. 42 (Law Reform 
(Miscellaneous Provisions) (Scot- 
land) Act, 1940),—148. 

s. 8,—16, 39, 45, 52, 119, 251, 344. 

7 & 8 Geo. VI. c. 25 (Law Officers Act, 
1944), s. 2,212. 


8 & 9 Geo. VI. c. 44 (Treason Act, 

1945),—175. 
a. 1,—210. 

9 & 19 Geo. VI. c. 36 (Statutory 
Instruments Act, 1946), s. 8,—319. 

9 & 10 Geo. VI. c. 52 (Trade Disputes 
and Trade Unions Act, 1946),— 
130. 


" ‘ks 
i arrork sy ee 
at pend Yo by 4 Pa ® » uw 
if. ps i aa ht Y et 
sit. 
CSN a eT - uae 
x 5 PAGAN RoR prego Soar 


ei over Ten An r i 


att tect aba Asti ‘ wv cae ae jars 


ish] ms a4 2 
ton i Shot ¢ oa ~ 3 
ot ~ : 
™~ = a : b, ry , oi) Gers ae 4 
e ~~ + Mi ee 
a w im, 
a... ee 


Cs “eae, A a ae... } 


om Ta Feet ten 

: eet bog ; eee ee 

oe tes Ve seas: ips my. 

iy Seanad) Ast: age) v. oe; 
7. a 


: 
L 
§ 
I 
iz Pr: te. ¥. e Ra” Sale Ore be 
Pa | 


Merrceentce’ and 
Renin hes ft se ee 
- <0, ee rf _—— 4 

he BE Stain %, Se SE Lenore a 

ee a eg daily Any: Paces 


INTRODUCTION. 


Ir is proposed to treat only of those offences, for the suppression 
of which the judge has power to pronounce sentence of death or 
deprivation of liberty, without option of pecuniary penalty. To 
notice minor offences would occupy too much space, and would, 
moreover, be going beyond the limits of criminal law. Many 
such offences are not truly crimes, being made punishable to 
secure the health or comfort of the community. It is true that 
no division of this sort can be perfectly satisfactory. For, on 
the one hand, imprisonment may be ordered in some cases 
which are mere breaches of civil engagement; and on the other, 
some offences which are punishable by fine only in the first 
instance are criminal. But the limitation proposed will be 
convenient. 

Some general rules may be stated at the outset. The law 
holds a man to be punishable as a criminal whether his deed 
is in itself a completed crime, or is an attempt to commit crime.’ 
The deed must be overt and must be done with wicked intent. 
It becomes overt when it is beyond the power of the man to 
prevent its consequences; or, as it is sometimes put, when it 
has advanced from the stage of preparation to that of perpetra- 
tion. The wicked intent is an inference to be drawn from the 
circumstances of the deed as well as from any explanations by 
the man.* Although the man considers his deed meritorious, 
the law may hold him to have acted wickedly and feloniously.® 
Whenever a person does what is criminal, the presumption is that 
he does so wilfully. On this principle the prosecutor is not 
required to establish a motive for the crime. But in the case of 
statutory offences the question is one of construction, and even 
where the word ‘‘knowingly”’ is not used, justifiable ignorance 
may not be a defence.’ 


1 Crim. Pro. Act, 1887, § 61; Summ. Jur. Act, 1908, § 5. 

2 Tannahill and Neilson, 1943 J. C. 150; Hume i. 27. 

3 Camerons, 1911, 6 Adam 456; Hume i. 29. 4 Hume i. 21 et seq. 

5 Hume i. 25. 6 Hume i. 254.—Elizabeth Edmiston, 1866, 5 Irv. 219. 

7 Gordon v. Shaw, 1908, 5 Adam 469.—Anderson v. Rose, 1919 J. C. 20.— 
Haddow v. Neilson Bros., 1899, 3 Adam 104.—Beattie v. Waugh, 1920 J. C. 64.— 
Howman v. Russell, 1923 J. C. 32. 
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2 CRIMINAL LAW OF SCOTLAND 


Although the result of the act done be not that which was 
intended, the perpetrator may still be guilty of acting criminally. 
If A fire at B, and kill O, or if A put poison in a cup intended for 
B, and C drink of it and die, A is guilty, although he had no 
ill-will to the deceased. His murderous action is the cause of 
C’s death.1 Indeed, the act need not be directed against anyone 
in particular. To fire a gun into a crowd, or place a log in front 
of a train, is murder, if death ensue, although no one in the crowd 
or the train was known to the offender.” If A attack B, and 
attempt to rob him, or to do him some grievous harm, and B 
die, A may be guilty of murder, although he had no intention to 
cause death.2 The principle is, that where the result which 
has happened was likely to occur, the perpetrator is answerable, 
and accordingly the circumstance of each case must determine 
the applicability of the rule. 

The law of Scotland makes no distinction between commission 
and accession. Except in treason cases, and cases of conceal- 
ment of pregnancy,’ a person may be guilty of the crime either 
as ‘‘actor” or as ‘‘art and part.” It is not necessary to libel 
“‘art and part’’® or to determine under which category the case 
falls. The theory is that it is of no consequence whether the 
guilt is of the one kind or the other. The accusation virtually 
says—‘‘you are guilty, whether as actor, or as art and part, 
“matters not ”’—e.g. an abettor of fraudulent bankruptcy,® or of 
breach of trust,’ or of rape,® is charged along with the principal. 


1 Hume i. 22, and cases of Carnegie: and Hay there.—Alison i. 48-50.— 
Andrew Ewart, 1828, Syme 315. In this case the person killed was the accused’s 
intimate friend, who was engaged along with him in protecting a churchyard, and 
was mistaken by him for a “‘body-snatcher.’’ This was held to be murder, as it 
would have been murder had the accused killed a person who came to take away 
dead bodies.—Andrew Williamson, 1833, 6 S. J. 40.—Thomas M. Brown, 1907, 
5 Adam 312. 

2 Hume i. 23, and case of Niven there. See same case, Appendix, vol. ii. 
531.—Alison i. 51. 

8 Hume i. 23, 24.—Fraser and Rollins, 1920 J. C. 60. 

4 In treason all are held principals (Hume i. 533.—Alison i. 616). In con- 
cealment of pregnancy there can be no accession (Hume i. 299.—Alison i. 158.— 
Alison Punton, 1841, 2 Swin. 572; Bell’s Notes 219). 

5 Crim. Pro. Act, 1887, § 7; Summ. Jur. Act, 1908, § 5. 

6 Richard F. Dick and Alex. Lawrie, 1832, 4 8. J. 594.—Rob. Moir and John 
Moir, 1842, 1 Broun 448. 

7 Rob. Smith and Jas. Wishart, 1842, 1 Broun 134; Bell’s Notes 18. 

8 Hume i. 305, 306, and case of Turnbull and others there.—Alison i. 218, 


and case of Cumming and M‘Cartney there.—John Jamieson and others, 1842, 
1 Broun 466. 
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If the principal abscond, the accessory may be tried alone for the 
offence, as having aided and abetted. The case of forgery 
illustrates the rule; all concerned in the fabrication may be art 
and part guilty of the uttering.? A still better instance is the 
case of bigamy, in which only one or two persons can be principals. 
But the person who marries another knowing that other to be 
already married,* and the clergyman who, knowing the facts, 
performs the ceremony, are both guilty. Even the witnesses 
are guilty if they lend themselves to the fraud, by concealing 
it from the celebrant, or from the party who is deceived.‘ 

Guilt by accession presupposes that the crime has been 
established. In relation to the allotment of shares of a com- 
pany, where it is not proved that the directors allotted them 
fraudulently, the secretary cannot be held guilty by accession 
of fraudulent allotment by the directors.> If A instigates B to 
commit a fraud, and B does not do so, A cannot be held guilty of 
fraud by accession.® 

Guilt by accession may be incurred by giving counsel or 
assistance to, or otherwise acting in previous concert with, the 
principal; or by concert, assistance, or participation in com- 
mission; or by all or any of these modes combined. 

Where the guilt is by previous counsel alone, it may infer 
full guilt of the offence,’ if the instigation have been direct and 
serious. Where one person has authority over another, as in 
the case of soldiers, the mere order to do the act may infer 
guilt.2 The strongest case is that of a person inciting an 
unreasoning being, such as an infant or an idiot, to commit a 
crime.!° In such cases the instigator is truly a principal, using 


1 Hume i. 283, 284.—Alison i. 69.—James Hughes, 1842, 1 Broun 205; Bell’s 
Notes 85. 

2 Hume i. 155, 157, 158.—Alison i. 395, 396, and cases of Gillespie and 
Edwards: and Ovens there. 

8 Hume i. 462.—Alison i. 539.—Isabella Bell and John Falconer, 1832, Bell’s 
Notes 113; 5 Deas and Anderson 509.—Catherine Auchincloss and David Inglis, 
1852, 1 Irv. 73. 

4 Hume i. 462.—Alison i. 539, 540. 

5 Young v. H.M. Adv., 1932 J.C. 63. 

6 Tannahill and Neilson 1943 J. C. 150. 

7 John M‘Donald and others, 1887, 1 White 315 (per Lord Young), 

8 Hume i. 278, 279.—Alison i. 57, 58. 

9 Hume i. 277.—Alison i. 58. 

10 Hume i. 281.—See also Will. Ross and Rob. Robertson, 1836, 1 Swin. 195. 
—Elizabeth Thomson, August 4th 1939 (instigating mentally defective boy to 
commit murder). 
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an unreasoning being to commit the crime. The circumstances 
that the instigation amounted only to an encouragement to do 
what the other -had already resolved to commit, or that it 
proceeded from the direct desire of the instigator, or was part of 
a joint adventure, in which he has caused his accomplice to take 
the risks of the perpetration, may each be important. In the 
first case it might require very strong circumstances to justify 
conviction, while in the others the instigator who puts the other 
forward is the more criminal of the two.1. That use has been 
made of practical persuasion, as by a bribe, or promise of reward, 
is a material fact in proof of accession. 

The instigation must be to such an act as was likely to result 
in the crime charged. If a servant be sent after a boy who is 
trespassing or doing mischief, with orders to cuff the boy, and 
the servant beat him so that he dies, the master is not guilty of 
murder by instigation. On the other hand, although the result 
was not intended by the instigator, still if that which he 
counselled was likely to have the consequences which did result, 
he is guilty. Thus if a person instigate another to robbery, and 
the violence done causes death, he is liable as accessory to 
murder. In short, if the offence which follows is a natural result 
of the counsel, the instigator is guilty.2 And this holds where 
the perpetrator is not the person originally instigated, but 
another employed by him. If A instigate B to murder, and B 
hire C, who does the deed, the instigator is responsible.4 Or 
if the principal, by mistake, kill a person other than the one 
intended, the instigator is guilty. The death is the result of his 
mandate.> It would be different if the “actor” knowingly killed 
a different person. There would then be no connection between 
the mandate and the death. 

If instigation alone may infer guilt, instigation accompanied 
by assistance does so a fortiori.6 Indeed, the seriousness of the 
instigation may often be best estimated by the assistance given. 
If A instigate B to murder, or to inflict grievous injury, and 
supply B with a deadly weapon, he is guilty of the crime which 
B commits.” And the act done by A may lend significance to 


1 Hume i. 279. 2 Hume i. 278.—Thos. Hunter, 1837, 1 Swin. 550. 

38 Hume i. 280.—Alison i. 59. 

4 Burnett 266.—Alison i. 59. 

5 Hume i. 280, 281.—Alison i. 58. 

6 Hume i. 274.—Alison i. 59. 

7 Hume i. 274, 275, and cases of Hay and Thomson: and Kinninmount there. 
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words otherwise ambiguous. If A tell B to search for C, and if 
he find him “not to spare him,” handing to B a light cane, or a 
heavy bludgeon, or a dagger, or a bottle of sulphuric acid, the 
words would imply a different intent according to the article 
supplied. On the other hand, the assistance must have a real 
connection with the act. It must be practical assistance towards 
that end. A doubtful case cannot be propped up by proof of 
assistance of a general kind, such as lending a horse which carries 
the principal to the scene of the offence. If the instigation is 
not so serious and deliberate as to infer guilt per se, then evidence 
of practical and immediate assistance will be necessary.? 

A person may be guilty who supplies means to commit the 
act, although the act itself be the affair of the other party 
altogether. If A inform B of his intention to destroy C, and B 
furnish A with poison, then B is guilty. Or if A desire B to 
decoy C to a place that A may waylay and assault C, and B do 
so, B is guilty.2 But the assistance must be direct, and for the 
particular offence. If A employ B to make housebreaking tools, 
not for a particular housebreaking, but only for his general 
business as a thief, B cannot be held guilty of A’s housebreakings ; 
but B may be art and part of a particular housebreaking by A, if 
he supply A with instruments for that specific purpose—e.g. if A 
got him to examine a lock and to make a key for it, that might 
make B guilty.4 

The gratuitous communication of the name of the abortion- 
monger does not in itself infer guilt by accession of the crime of 
abortion which ensues.5 But sending powders to a pregnant 
woman, and instigating her to take them in order to cause 
abortion, may, if she take them, infer guilt by accession of her 
attempt.® The case is different where the woman is not pregnant, 
or the drugs do not reach her, for then there is no crime of 
abortion, or of attempt, of which there could be guilt by 
accession.’ 

The connection between the instigation or assistance and the 
act must continue to the last. If the instigator repent, he is not 


1 Hume i. 276, 277.—Alison i. 60. 

2 Hume i. 274, case of Hay and Thomson there.—Alison i. 59. 

3 Hume i. 275, case of Muir there.—Alison i. 60. 

4 See Lord Justice-Clerk Macdonald in Baxter, 1908, 5 Adam 609, at p. 614. 
5 Johnstone, 1926 J. C. 89. 

6 Semple, 1937 J. C. 41. 

7 Semple, supra; Baxter, supra. 
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guilty if he genuinely attempts to dissuade the person whom he 
instigated, but the latter persists and commits the crime. If a 
person who has supplied poison demand it back, and repudiate 
the plot, he is not guilty of what is done with the poison, 
although he may be liable to punishment for having supplied 
it. But he will not be held free if his attempted withdrawal of 
instigation, or demand for restoration of means supplied, have 
not reached the principal in time, as from a letter not arriving, 
or from his being unable to find him. 

The instigator is not less guilty because the instigation was 
given in a country different from that in which the crime is 
committed. If persons conspire in London to procure a murder 
in Edinburgh, and hire an assassin, they are guilty of the murder 
in Scotland.2 Conversely, if the instigation occurs in Scotland 
and the crime is completed furth of Scotland, there is jurisdiction 
in the Scottish Courts.2 The crime may be said to begin with the 
instigation, and to be a continuous crime committed in two 
countries. 

Accession may be inferred from the accused’s conduct at 
the time of the offence, without evidence of previous concert. 
Although the participation be only at the moment, it may be 
sufficient. Thus, if persons join in shooting at a rifle range, 
without proper precautions for safety, all may be responsible 
for injuries caused by one of them. Again, if combination be 
formed at the moment, that will be enough. If in a sudden 
brawl the whole of one party draw knives, all are guilty of the 
consequent injuries, although inflicted by the hand of one only.® 
It has been laid down—“‘In a charge of murder it is not necessary 
“to prove previous concert. If they joined in reckless assault 
“upon the party—reckless whether he live or die—and the 
“party be killed, all joining are guilty, though it is proved that 
“one particular blow caused the death, and though it cannot 
““be proved by whom the particular blow was struck. If united 
“in a murderous and brutal assault, all are responsible.” ® And 


1 Hume i. 279, 280. 

2 See Will. Duncan and Alex. Cumming, 1850, J. Shaw 334 (Lord Mac- 
kenzie’s opinion). 

8 Semple, 1937 J. C. 41. 

4 George Barbier, 1867, 5 Irv. 482. 

5 Hume i. 271, observations on case of Davis and Wiltshire there. 


6 Thos. Wilson, 1849, Lord Wood’s MSS.—See also Hume i. 268, and case of 
Brown and Wilson in note 1. 
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if this applies to participation at the moment, it applies with 
more force where there has been previous concert. Those who 
keep a look-out while another commits a murder or a house- 
breaking are guilty.’ If several persons go out upon a poaching 
expedition all are guilty of the trespass, although some never 
leave the public road.? 

On the other hand, whether there has been previous concert 
or not, it does not follow that where several persons are together, 
each individual is guilty of every act done. Take the case first 
of no concert. If a quarrel arise between persons, two or three 
on one side and two or three on the other, and in the course of 
the brawl one draws a knife and stabs another, the rest are not 
guilty of this act, which was not a likely result of a trifling brawl,® 
unless they encouraged it, either by inciting,* or by holding the 
injured party knowing what was being done,® or by making use 
of similar deadly weapons, or in some such way.® Again, if 
one person enter an orchard to steal fruit, and another, who is 
watching, kill the orchard keeper, the thief who is taking the 
fruit is not held guilty of the death, without proof that he 
concurred in the deed.? But responsibility attaches to the 
whole body for the acts of individuals where the concert has 
been for a violent and outrageous purpose, or where such a 
purpose has been manifestly taken up at the time. Thus, if 
several persons make an attack to commit robbery, and the 
sufferer die, all are guilty of murder, although it cannot be 


1 Hume i. 265.—Hume i. 102, and cases of Donaldson and Calder: and Wilson 
and others there.—Alison i. 62, 289, 290, 291, and cases of Prior and M‘Lachlan: 
and Boyd and others there.—In the case of Jas. M‘Kenna, 1826, it was laid down 
that ‘‘If persons go into a house, and act so as to aid the individual who takes, as 
“by calling off the attention of the proprietor, they are guilty art and part.’”’— 
Lord Wood’s MSS. 

2 Stoddart v. Stevenson, 1880, 4 Couper 334; 7 R.(J.) 11; Wood v. Collins, 
1890, 2 White 497; 17 R. (J.) 55. These cases overrule Colquhoun v. Liddell and 
Baillie, 1876, 3 Couper 342; 4 R. (J.) 3. 

3 Hume i. 270, and case of Bruce and Arrot there.—i. 271, cases of Price and 
others: and Crieff and Cordie there.—i. 273, case of Lindsay and Brock there.— 
Alison i. 63, 64, and cases of Marshal) and others: and Durrand and others there. 
See also Peterson, 2 Couper 557, and Docherty 1945 J. C. 89. 

4 Hume i. 267, case of Maxwell there.—Hume i. 271, case of Davis and 
Wiltshire there. 

5 Hume i. 266, case of Ross and Roberts in note 3.—Hume i. 280, case of 
Brown in note 1.—Burnett, 277, case of Riach in note. 

6 See Hume i. 266, and case of Hamilton there. 

7 Hume i. 270. 
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proved which struck the mortal blow.t. Where the act is that 
of one or other of two persons—and it cannot be affirmed which— 
it is essential to a verdict of guilty against either of them that 
the jury under an explicit direction should find both to have 
acted in concert, for if concert is not affirmed no conviction 
can foliow.® 

The situation in which a strong case would be required to 
justify conviction is that of a person present at the perpetration 
of an offence not interfering to prevent it.2 This alone, without 
proof of previous concert or of concurrence at the time, might 
or might not justify a conviction according to circumstances. 
If a person stood by and witnessed, without remonstrance, the 
protracted efforts of one individual to ravish a woman, or to 
drown a person, or to throw him over a precipice, it would be 
difficult to draw a distinction between such a case and one of 
direct participation. Perhaps the strongest example that can 
be imagined is that of an official standing by and not doing his 
duty, and so allowing a breach of the law. One such case has 
occurred, where a magistrate declined to assist an officer who 
was being deforced.5 

Except in the case of treason,® accession after the fact is not 
recognised, unless it be as an element of evidence, from which 
previous participation may be inferred.” 

The rules as to accession in the case of crimes such as the 
crime of mobbing and rioting will be noticed later. 

Every person, whether a British subject or a foreigner, is 
answerable for offences against the laws of Scotland com- 
mitted within the jurisdiction of the Scottish Courts. There 
only are three exceptions: I. Non-age. II. Alienation of 
Reason. III. Involuntary Acts and Compulsion. 


1 Hume i. 266, case of Mackintosh and others in note 1.—Alison i. 65, 66.— 
This note occurs in Lord Wood’s MSS., in Rob. Hamilton and others, 1826—a 
case of robbery—*‘The Lord Justice-Clerk laid it down as clear law that all being 
“engaged in the felonious purpose, and one committing the act while the others 
“were present and not interfering, all were art and part of the murder.”—See 
also Henry Swanston, 1836, 1 Swin. 54 (Lord Justice-Clerk Boyle’s charge). 

2 Docherty, 1945 J.C. 89. 

3 Hume i. 265.—Burnet 270, case of Smith and Taylor there. 

4 George Kerr, 1871, 2 Couper 334. 

5 Hume i. 397, case of Mitchell there.—Alison i. 506. 

6 Hume i. 533. 


7 Hume i. 281, 282, and cases of Coutts (from Maclaurin, No. 97) and Bryce 
there. 
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No child under the age of eight years can be guilty of any 
offence. But children above that age may be prosecuted and 
punished in the manner prescribed by the Children and Young 
Persons (Scotland) Act, 1937. 

Insanity or idiocy * is a defence and exempts from conviction 
and punishment. But there must be an alienation of reason, 
such as misleads the judgment, so that either the person does 
not know “‘the nature or the quality of the act”’ he is doing, or, 
“if he does know it, that he does not know he is doing what is 
“wrong.” * If this exist as connected with the act committed, 
he is not liable to punishment, although otherwise rational.> If 
he kill another when under an insane delusion as to the conduct 
and character of the person—e.g. believing that he is about to 
murder him, or is an evil spirit—then it matters not that he has 
a general notion of right and wrong. For in such a case, “‘as 
“well might he be utterly ignorant of the quality of murder.’’ ® 
He knows murder to be wrong, but his delusion makes him 
believe he is acting in self-defence, or against a spirit. ‘“‘A man 
“may be entirely insane, and yet may know well enough that an 
“act which he is doing is forbidden by the law of the land... . 
“Tf a man have not a sane mind to apply his knowledge, the 
“mere intellectual apprehension of an injunction or prohibition 
“may stimulate his mind to do an act simply because it is 
“forbidden, or not to do it because it is enjoined.” ” 

If there be insanity at the time when the crime is committed 
and the person afterwards recovers, there is still noresponsibility.® 
Instances have occurred of one short access of maniacal frenzy, 


1 The Children and Young Persons (Scotland) Act, 1937 (1 Edw. VIII. and 
1 Geo. VI. c. 37), § 55. 

2 The charge of Lord Justice-Clerk Hope in Geo. L. Smith and Rob. Campbell 
(1855, 2 Irv. 1) is instructive on the law as to insanity. 

8 Hume i. 37. The accused is, in that case, ordered to be detained during His 
Majesty’s pleasure. 

4 Hume i. 38, case of Thompson there.—Jas. Gibson, 1844, 2 Broun 332 (Lord 
Justice-Clerk Hope’s charge, adopting the opinions of the English judges in 
Macnaughten’s case reported in the Appendix in 2 Broun).—Alex. Milne, 1863, 
4 Irv. 301; 35 S. J. 479 (Lord Justice-Clerk Inglis’ charge).—Andrew Brown, 
1866, 5 Irv. 215.—Alex. Robertson, 1891, 3 White 6. 

5 Hume i. 37, 38.—Alison i. 645, 646. 

6 Hume i. 38.—See Lord Justice-Clerk Hope’s charge in the case of Jas. 
Gibson, 1844, 2 Broun 332. 

7 Archibald Miller, 1874, 3 Couper 16 (Lord Justice-Clerk Moncrieff’s charge). 
—Jas. Macklin, 1876, 3 Couper 257.—Thos. Barr, 1876, 3 Couper 261. 

8 Hume i. 39, and case of Kinloch there. 
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where there was no recurrence of the mania. Such a case of 
insanity is the most difficult to prove, but if proved, it excludes 
responsibility. 

The alienation of reason must be substantial. Oddness or 
eccentricity, however marked, or even weakness of mind, will 
not avail as a defence.2, Even monomania may be insufficient, 
where the delusion and the crime committed have no connection,® 
or where the person, although having delusions, was yet aware 
that what he did was wrong, and was not suffering from such 
disturbance to the mind as to overthrow the reason.* Mental 
degeneracy not amounting to insanity will not afford a defence,® 
although aberration or weakness of intellect may legitimately be 
taken into account as modifying the character of and punishment 
for a criminal offence. 

If alienation exist, it is of no consequence whether it result 
from a chronic or a temporary cause, nor although the cause 
have been the accused’s own acts of excess. But mere intoxica- 
tion is no defence.? The question whether it can be considered 
as reducing in certain circumstances the heinousness of the 
offence will be noticed later. 


1 Hume i. 41, 42, and case of Coalston there.—Ann Sparrow, 1829, Bell’s 
Notes 6.—Eliza Clafton, 1871, 2 Couper 73. 

2 Hume i. 38, and cases of Gray and Bonthorn there, and case of Campbell in 
note 3.—Alison i. 654, 655.—Geo. Bryce, 1864, 4 Irv. 506 (Lord Justice-General 
M‘Neill’s charge).—Archibald Miller, 1874, 3 Couper 16. 

8 Eugene E. A. Whelps, 1842, 1 Broun 378; Bell’s Notes 5. 

4 Jas. Gibson, 1844, 2 Broun 332 (Lord Justice-Clerk Hope’s charge).—Alex- 
ander Dingwall, 1867, 5 Irv. 466 (Lord Deas’ charge).—John Caldwell, 1866, 
5 Irv. 241. 

5 Higgins, 19148. C. (J.) 1; 7 Adam 229. 

6 Alex. Milne, 1863, 4 Irv. 301 (Lord Justice-Clerk Inglis’ charge).—Margaret 
Brown, 1886, 1 White 93; 13 R. (J.) 50.— John M‘Donald, 1890, 2 White 517 (Lord 
Justice-Clerk Macdonald’s charge). The extraordinary rule laid down by Alison 
(i. 654), that where there is a temporary alienation of reason in consequence of the 
accused’s excesses, he is to be held guilty of what he does when so bereft of reason, 
if “‘this infirmity was known to him,” but that if insanity supervenes on excessive 
drinking, ‘‘without the panel’s having been aware that such an indulgence in his 
“case leads to such a consequence,”’ and he does some criminal act, he is to be 
more leniently dealt with, seems to be inconsistent with principle. 

7 Hume i. 45, 46, and cases of Hume: M‘Lauchlan: and Hamilton and Green 
there, and case of Bowers in note a. Hume thinks that in the case of offences by 
the uttering of words, such as using seditious language, it ought to be a mitigation 
that the words were not deliberate, but uttered when the speaker was intoxicated 
(i. 46, 47).—See also Hume i. 570, and John Alves, 1830, 5 Deas and Anderson 147. 
—Margaret Brown, 1886, 1 White 93; 13 R. (J.) 50.—John M‘Donald, 1890, 
2 White 517.—Kennedy v. H.M. Advocate, 1944 J. C. 171, at p. 177. 
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Provision is made in the Mental Deficiency and Lunacy 
(Scotland) Act, 1913, whereby idiots, imbeciles, feeble-minded 
persons, and moral imbeciles found to have committed offences, 
or who are undergoing sentences of imprisonment, may be 
detained in suitable institutions. This Act, however, does not 
apply to cases involving capital punishment. 

An act done by a person who is asleep at the time cannot be 
criminal, there being no consciousness.? Similarly, unawareness 
of his surroundings through the incidence of temporary mental 
dissociation due to toxic exhaustive factors may prevent his 
deed being criminal. Mistake may also exclude wicked intent, 
where the mistake is based on reasonable grounds and would, 
if true, have justified the act done.’ 

Compulsion by the pressure of extreme want does not in 
itself justify an act otherwise criminal. The defence of com- 
pulsion scarcely ever applies except where a large body of 
persons forces individuals to act with them by absolute com- 
pulsion, or by threats of death or serious injury. Such cases may 
occur in great public commotions,® or where an innocent person 
is a prisoner of pirates.’ But it is possible to conceive a case 
in which the defence would be valid, although the constraint 
was the act of one individual. Ifa father concuss a young child 
by threats of death or violence, the child would be irresponsible.® 
And the same might hold in the case of a wife compelled by her 
husband.® 

In fixing punishment, not only the act committed, but all 
circumstances which tend to aggravate or to palliate it, are 
considered, such as the mode of the commission, the position 
of the injured party, or the character of the delinquent. In 
former times aggravations were distinguished as special and 
general, but the technical reasons which led to the distinction 
disappeared in 1887. There is still one aggravation which it 


13 & 4 Geo. V. c. 38, §§ 1, 9, and 10. As to procedure, see Breen, 1921 
J.C. 30; Gordon, 1921 J. C. 67; and Act of Adjournal of 2nd February 1921. 

2 Simon Fraser, 1878, 4 Couper 70. 

8 Ritchie, 1926 J. C. 45. 

4 Hume i. 73 and 74; Dewar, 1945 J. C. 5.—See especially Lord Justice- 
Clerk Cooper’s charge. 

5 Hume i. 55; Dudley and Stephens, 1884, L. R. 14 Q. B. D. 273. 

6 Hume i. 51, 52, and cases of Riddell: Fairny and others: Gilchrist: and 
Main and others there.—Alison i. 672, 673. 

7 Hume i. 52—i. 484, and case of Hews and others there.—Alison i. 639, 640, 
673. 8 Hume i. 50. 9 Hume i. 49, 
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is common to charge specially, viz. previous conviction of a 
similar offence, and it will be convenient to notice the rules 
connected with it here. The conviction must be for a previous 
offence, as the aggravation consists in the act being committed 
by a person who had been before convicted.1 It must be legal 
on the face of it. Where a previous conviction was founded on, 
which had been pronounced when the accused was an infant of 
five years old, the Court set aside the proceedings in the second 
case.2 A conviction which is under appeal to the High Court of 
Justiciary cannot be libelled as a previous conviction in sub- 
sequent criminal proceedings against the accused.® 

Previous convictions of robbery, theft, reset, uttering forged 
documents, fraud, housebreaking with intent to steal, assault 
with intent to rob, embezzlement, burglary, larceny, obtaining 
goods or money by false pretences, swindling, card-sharping, 
any coining offence, whether under statute or common law, 
dishonest appropriation by Post Office officials, whether under 
statute or common law, or any other crime inferring dishonest 
appropriation of property, whether under statute or at common 
law, or of any attempt to commit any such crime as above, may 
be used as aggravations of any of such crimes or attempts thereat, 
and any aggravation set forth in the extract of such previous 
conviction, may be used as an additional aggravation. Previous 
convictions under the Prevention of Crimes Act, 1871, § 7, and 
under similar provisions of certain Police Acts, of being found 
in a place with intent to steal, cannot be libelled as aggravations 
in an indictment charging theft by housebreaking.® 

Previous convictions of any crime inferring personal violence 
may be used as aggravations of any crime inferring personal 
violence, and any aggravation set forth in the extract of such 
previous conviction may be used as an additional aggravation.® 

Previous convictions of any crime inferring lewd, indecent, 
and libidinous conduct may be used as aggravations of any 
crime of a lewd, indecent, or libidinous character, and any 


1 Jess Carr, 1837, Bell’s Notes 32.—John Graham, 1842, 1 Broun 445 (this 
point is not mentioned in the rubric); Bell’s Notes 32; Adair v. Hill, 1943 J.C. 9. 

2 Grant v. Allan, 1889, 2 White 261; 16 R. (J.) 87. 

3 M‘Call v. Mitchell, 1911 S.C. (J.) 1; 6 Adam 303. In solemn procedure an 
extract cannot be issued while the case is under appeal (section 8 of the Act of 
Adjournal of 27th October 1926). 

4 Crim. Pro. Act, 1887, § 63. 

5 Coggans, 1906, 8 F. J. 109; 4 Adam 635. 6 Crim. Pro. Act, 1887, § 64. 
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aggravation set forth in the extract of such previous conviction 
may be used as an additional aggravation. 

Previous convictions of an offence under any statute or order 
may be libelled as aggravations in a subsequent charge for the 
same kind of offence or any analogous offence.? 

In all other cases than the above, a previous conviction 
cannot be founded upon, unless it be for the same crime as that 
charged * and against the same person—e.g. a conviction against 
a company cannot be libelled as a previous conviction against 
the individual representative of the company under the 
Summary Jurisdiction (Scotland) Act, 1908, for an offence com- 
mitted by the company.’ Where there is a specialty in the mode 
of perpetration of the crime charged, constituting an aggravation, 
the fact that the same specialty is found in the previous con- 
viction constitutes an additional aggravation. On the other 
hand, if the special aggravation of the case under trial is not the 
same as that contained in the previous conviction, the prosecutor 
founds only on that part of the conviction which refers to the 
principal offence, unless it be a case of crime falling within the 
categories above set forth.® 

““A previous conviction in any one part of the United 
“Kingdom may be proved against a prisoner in any other part 
“of the United Kingdom.’”® Extracts of convictions in the 
United Kingdom include extract convictions of Courts in the 
Irish Free State.’ 

Pleas in extenuation of the measure of guilt or in mitigation 
of punishment are numerous; those which apply to particular 
offences will be noticed later. Previous good character is a 
plea which needs no comment. The plea of youth, where there 
is no indication of depravity, always receives weight; especially 
so where parents have led a child to crime.® Leniency is also 
extended to a wife where it may be presumed that she acted 
under her husband’s influence, unless there be evidence that she 


1 Crim. Pro. Act, 1887, § 65. 

2 Summ. Jur. Act, 1908, §§ 34 (7) and 77 (4). 

3 Houston Cathie, 1823, Shaw 93.—Ellen Falconer, 1852, J. Shaw 546 (Lord 
Justice-General M‘Neill’s—then Lord Colonsay—and Lord Justice-Clerk Hope’s 
opinions). 

4 Campbell v. Macpherson, 1911, S. C. (J.) 33; 6 Adam 394. 

5 John Humphreys, 1837, 1 Swin. 498; Bell’s Notes 276. 

6 Crim. Pro. Act, 1887, § 66. 

7 Statutory Rules and Orders, 1923, No. 405, § 2. 

8 Hume i. 49, 50, and case of Urquhart in note 3.—Alison i. 671, 672. 
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acted of her own free will! Where there is weakness of mind, 
not such as to infer irresponsibility, a verdict of less than the 
full crime charged, or a verdict with commendation to leniency, 
is a common occurrence, and punishment is often mitigated.? 
In capital cases a recommendation to mercy on the ground that 
the accused is of weak intellect often leads to a reprieve.® It 
has been laid down in cases of murder that aberration or weak- 
ness of mind—mental unsoundness bordering on, though not 
amounting to, insanity—might be taken into consideration in 
determining whether the act done was murder or only culpable 
homicide.’ Where the accused had been at one time insane, but 
the jury held he was not insane when the crime was committed, 
but strongly recommended him to mercy “on account of the 
“excitement which might result from previous insanity,” the 
sentence of death was commuted.’ In a trial for murder the 
accused may be found responsible, though he had suffered from 
sunstroke and epilepsy.® 

It is a much more difficult question whether the fact that 
the offender was intoxicated, or was suffering from the effects 
of previous intoxication, can be considered as reducing an 
offence to a lower category, as from murder to culpable homicide. 
It has been laid down that the fact of intoxication may be taken 
into view in considering whether an act was done with full 
malicious intent or only with culpable recklessness in a minor 
degree.’ It has also been laid down that where life is destroyed 
under some “‘momentary hallucination induced by drunken- 
“ness,” it was within the province of the jury to acquit of 
murder and to find a verdict of culpable homicide. The test 


1 Hume i. 47, 48, 49.—Alison i. 668.—Harris and Alithia Rosenberg, 1842, 
1 Broun 367; Bell’s Notes 7. 

2 Will. Braid, 1835, Bell’s Notes 5.—Thos. Henderson, 1835, Bell’s Notes 5.— 
John Maclean, 1876, 3 Couper 335.—John F. Wilson, 1877, 3 Couper 429. 

8 Hume i. 38, and case of Bonthorn there, and case of Campbell, in note 3.— 
Alison i. 653, 654.—Jas. Deenney, 1853, 1 Irv. 132.—John M‘Fadyen, 1860, 
3 Irv. 650. ; 

4 Alexander Dingwall, 1867, 5 Irv. 466.—Andrew Granger, 1878, 4 Couper 86. 
—Thos. Ferguson, 1881, 4 Couper 552; 9 R. (J.) 9—Helen Brown, 1882, 4 
Couper 596.—Francis Gove, 1882, 4 Couper 598.—Savage, 1923, J. C. 49.—Muir, 
1933, J. C. 46.—Braithwaite, 1945 J. C. 55. 

5 John Tierney, 1875, 3 Couper 152. 

6 Edmonstone, 1909, 2S. L. T. 223. 

7? Margaret Brown, 1886, 1 White 93; 13 R. (J.) 50.—See also John 
Macdonald, 1890, 2 White 517. 

8 Case of Brown, supra. 
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seems to be: was the accused in such a condition that he had 
not the intention and could not form the intention of doing 
serious injury.} 

There are three punishments in general use—death, penal 
servitude, and imprisonment. The death sentence is only 
imposed on conviction of murder. Although still competent on 
conviction of certain attempts to murder or maim, the prosecutor 
would now, in such cases, restrict the pains of law.2 Penal 
servitude may be for life, or for not less than three years. Im- 
prisonment is never inflicted for more than two years. The 
punishment in the case of an habitual criminal is preventive 
detention for a period from five to ten years.4 Persons between 
sixteen and twenty-one years of age may be sentenced to 
detention under penal discipline in a borstal institution for not 
less than two years or more than three years.> The Probation of 
Offenders Act, 1907, as amended by the Probation of Offenders 
(Scotland) Act, 1931, confers power on a Court of summary 
jurisdiction, where the Court considers it is inexpedient to 
inflict punishment, without proceeding to conviction to dismiss 
the charge or discharge the accused on probation, on conditions as 
to future good behaviour. On a conviction on indictment the 
accused may be discharged on probation. The Children and 
Young Persons (Scotland) Act, 1937, deals with the punishment 
of children and young persons. Children under fourteen years 
of age cannot be sentenced to imprisonment or penal servitude, 
and a young person between fourteen and seventeen years of age 
cannot be sentenced to penal servitude, but may be sentenced to 
imprisonment where the Court certifies that he is so unruly or 
depraved that he cannot be detained in a remand home. Sentence 
of death cannot be pronounced on or recorded against a person 
under the age of eighteen years.” Habitual drunkards may be 
punished under the Inebriates Act, 1898.8 


1 Aitken, 1902, 4 Adam 88.—Kane, 1892, 3 White 386.—Campbell, 1921 
J.C. 1.—Kennedy, 1944 J. C. 171. 

2 Crim. Pro. Act, 1887, § 56; and 10 Geo. IV. c. 38. 

3 The Penal Servitude Acts, 1853 to 1891. See also the Penal Servitude Act, 
1926. 

4 The Prevention of Crime Act, 1908 (8 Edw. VII. c. 59), § 10. 

5 Ibid., § 1, as amended by the Criminal Justice Administration Act, 1914, 
§ 11 (1). 

6 7 Edw. VII. c. 17, § 1; 21 & 22 Geo. V. c. 30, § 8. 

7 1 Edw. VIII. and 1 Geo. VI. c. 37, §§ 56 and 57. 

8 61 & 62 Vict. c. 60, §§ 23 and 24. 
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A PERSON accused of theft may be convicted of theft although 
the circumstances proved may in law amount to robbery; or of 
attempted theft; or of reset; or of embezzlement; or of fraud.} 

Theft is the felonious taking and appropriation of property 
without the consent of the owner or custodier. The thing taken 
must at the time be the property of another than the thief,’ 
because a person is not guilty of theft for irregularly taking that 
which is his own,® although he may thereby commit some offence 
other than theft. 

Nice questions may arise where the lawful possession of the 
offender’s goods is with another, as where they have been seized 
by a revenue officer, or poinded. An indictment for theft by 
taking back goods seized by excise officers has passed without 
objection. Hume considers such an act not to be theft.5 But 
if goods have been condemned by authority, and the person 
from whom they were seized carry them off, he is guilty of theft; 
the condemnation having divested him. 

There can be no theft of wild animals, unless they have 
become possessions,® by being killed or captured; or being 
confined, as deer in an enclosure, rabbits in a house or warren, 
or pigeons in a dovecot.’ As regards the question what shall 


1 Crim. Pro. Act, 1887, §§ 59 and 61; Summ. Jur. Act, 1908, § 5.—Richard 
Laing, 1891, 2 White 572.—A person charged with theft may also plead guilty to 
any of the crimes of which he might be convicted.—See Law Reform (Miscellaneous 
Provisions) (Scotland) Act, 1940 (3 & 4 Geo. VI. c. 42), § 8. 

2 Brown v. Proc. Fiscal of Dumfriesshire, 1846, Ark. 62. 

8 Hume i. 77. 

4 James Munro, 1833, Bell’s Notes 23.—There are numerous indictments in 
the Advocates’ Library where this crime is charged alternatively as theft, or as a 
minor offence. ‘ 

5 Hume i. 77, note 1.—The cases of Williamson and Lockhart, cited by 
Burnett (118, 119), and the case of Macdonald and Chisholm, quoted by Alison 
(i. 272), are not so reported as to indicate that such an offence was ever held to 
be theft. The strongest statement made by the latter is not borne out by the 
reference given to Burnett, for while Alison states that in the case of Williamson 
the Court disregarded a certain plea, Burnett’s report does not support this. 

8 Wilson v. Dykés, 1872, 2 Couper 183. 

7? Hume i. 81, 82, referring to old statutes: 1474, c. 60; 1535, c. 13; 1587, 
ce. 59; 1579, c. 84.—Alison i. 279, 280. 
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be held capture, an indictment passed without objection, which 
libelled theft of herrings from a fisherman, they being enclosed 
in a net attached to his boat, and being thus within his power 
and control. The theft was committed by cutting the net.1 By 
statute, taking oysters or mussels from beds, the property of 
others, and sufficiently marked out or known as such, is theft, 
and attempt to do so is a crime.2 Where persons had a limited 
authority to take oysters of a certain size from a bed, but took 
smaller oysters, they were held relevantly charged under the 
statute. Also where fishermen who were entitled to get 
mussels from a bed at a price, took mussels without leave, 
alleging that the price was exorbitant, they were held properly 
charged with theft.* It is theft to take trout from a proper 
stank or loch in the sense of the Scots Act of 1607.5 

If the thing taken be not the property of the thief, it matters 
not to whom it belongs, whether to the king, or to a corporation, 
or parish, or club, or an individual, or even to some person 
unknown.® The prosecutor may not be able to name an owner; 
e.g. to take things from a store for lost luggage would be theft. 
Nor does it matter from whose possession the thing is taken.’ 
A thief may steal out of the unlawful possession of another thief.® 
If a police-officer received information of the theft of an article, 
and found it in the thief’s house, he would be guilty of theft if 
he appropriated it.® 

The taking must be felonious and without colour of title. 


1 John Huie, 1842, 1 Broun 383; Bell’s Notes 26. This is consistent with 
the whale fishing rule, as to “‘fast fish.” 

2 Acts 3 & 4 Vict. c. 74; 10 & 11 Vict. c. 92—Rob. Thomson and Geo. 
Mackenzie, 1842, 1 Broun 475. 

8 William Garrett and Thomas Edgar, 1866, 5 Irv. 259. 

4 Chisholm v. Black and Morrison, 1871, 2 Couper 49. 

5 Pollok v. M‘Cabe, 1910 S.C. (J.) 23; 6 Adam 139; Act of 1607, c. 3 (relating 
to pigeons, bees, and fish). 

6 Hume i. 77, 78, and cases of Wilson and others: Johnston: and Macdonald 
and Jamieson there.—Alison i. 277. 

7 Hume i. 78.—Alison i. 273.—In the Lord Justice-Clerk Hope’s MSS. in the 
ease of Will. Kidd, 1850, the following occurs: Mr Logan.—‘‘Is it theft against 
“captain of a vessel to steal cargo?’’ Court.—‘‘ Yes.” 

8 Samuel Wood and Agnes Marshall, 1842, Bell’s Notes 23.—See also the case 
of Elizabeth Tonner, 1846, Ark. 215. 

9 John Smith, 1838, 2 Swin. 28 (Lord Cockburn’s opinion). In the Lord 
Justice-Clerk Hope’s MS. Notes to Hume the following occurs: “In Larg and 
“Mitchell, 1817, forged notes were stolen—argued to the Jury that they could not 
“be in the lawful possession of anyone. But Court and jury paid no attention 
to it.” 
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If goods be carried off under a poinding, however irregular and 
oppressive, there is no theft, although a charge of oppression 
might be competent. If goods be openly taken away, by one 
who has previously received credit from the dealer, and taken 
without any intention not to pay for them, there may be no 
theft, although the owner objects.2 Or if the person takes, 
believing that what he is taking is his own, or that he has the 
owner’s concurrence, he is not guilty of theft.2 But his belief 
must be reasonable, and he must prove it. Where the offender 
is the husband or wife of the owner, difficult questions arise. In 
one case the accused being the wife of the owner, was assoilzied.® 
In another the objection that the things stolen belonged to the 
husband of one of the accused was certified for the opinion of the 
Court, and no further proceedings took place. But it has not 
been decided that a wife cannot steal from her husband, though 
the Lord Justice-Clerk (Moncrieff) said: ‘‘I own that my opinion 
‘leans to the view that the wife cannot steal from her husband.” 
A husband has been held relevantly charged with theft of 
proceeds of a bond, his right to which was excluded by ante- 
nuptial contract. Where the right of a husband in property 
belonging to the wife is excluded by statute, there might be a 
relevant charge of theft against him if he appropriated it.® If 
the spouses are living separate and the circumstances shew a 
felonious appropriation by one of goods belonging to the other, 
a charge will lie.!° 

When it is said that if the taker believed he had the owner’s 
concurrence he is not guilty of theft, this does not cover the case 
of the concurrence being obtained by fraud." Where a person 


1 Hume i. 73, 74, and cases of Adamson: and Stark and others in note 1.— 
Alison i. 271-273. 

2 Clyne v. Keith, 1887, 1 White 356; 14 R. (J.) 22. 

3 Burnett 118, case of Ker and Stables there (also Hume i. 73, note 2).— 
Hume i. 74, cases of Graham: Trotter and Rigg: and Gordon there.—Alison i. 
271. 

4 Hume i. 74.—John Sandars, 1833, Bell’s Notes 20.—Dewar, 1945 J.C.5.— - 
See especially Lord Justice-Clerk Cooper’s charge. 

5 Janet Becket, 1831, Shaw 217; Bell’s Notes 23. 

6 Donald Macleod, 1838, 2 Swin. 190; Bell’s Notes 23. 

7? Joseph Kilgour, 1851, J. Shaw 501; 1 Stuart 122 (Lord Wood’s opinion). 
See also Muirhead v. M‘Intosh, 1886, 1 White 105; 13 R. (J.) 52. 

8 Case of Kilgour, supra. 

9 Married Women’s Property (Scotland) Acts, 1881 and 1920. 

10 Harper v. Adair, 1945 J. C. 21. 
11 Hume i. 68, 69.—Alison i. 259, 260. 
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called at houses at which goods had been left, and got delivery 
of them by representing himself to be the messenger of the 
tradesman, and stating that his master had sent him for them, 
this was held to be theft.1. The same was decided where the 
offender pretended he had been sent to get goods on sight,” and 
where persons stated at a luggage-room that they had been sent 
to get luggage, or pretended to be the owners.* If a person by 
fraudulent misrepresentations induce tradesmen to part with 
goods on sale or return, the fraud excludes contract, and the 
property does not pass. Therefore if he appropriate the goods, 
he commits theft.’ There may also be theft although the 
owner or custodier is aware that a theft is being committed. A 
person who suspects that things are being stolen may watch the 
supposed delinquent, or employ another to obtain the confidence 
of the thief, pretending to join in his crime, and so secure proof 
of guilt.2 It often occurs that when police-officers see a theft 
about to be committed, they wait until it has been completed, 
but it has never been maintained that the offence on that 
ground ceases to be theft.® 

The taking must be with intent to appropriate and to deprive 
the owner of his property. If A use B’s plough which he has 
found on the ground, his own being broken, this is only a trespass. 
If a person take a boat for a sail, or if a servant use a horse of his 
master’s to go an errand of his own and return, there is no theft.” 


1 John Menzies, 1842, 1 Broun 419; Bell’s Notes 17.—See also Will. Barr, 
1832, 5 Deas and Anderson 260.—Margaret Grahame, 1847, referred to in the case 
of Jas. Chisholm, 1849, J. Shaw 241. 

2 Jas. Hill, 1879, 4 Couper 295. 

8 Henry Hardinge, 1863, 4 Irv. 347. Doubt seems to have been expressed on 
a similar point in Samuel Michael, 1842, 1 Broun 472; Bell’s Notes 8; but this 
apparently referred to some speciality, and no decision was given. 

4 Will. Wilson, 1882, 5 Couper 48. 

5 There is no case illustrative of this point, but about 1862 several of the 
money- and check-takers in the Theatre Royal of Edinburgh were convicted in 
the Sheriff Court of appropriating money belonging to the lessee. The lessee 
had employed a detective as a check-taker, and the offences were committed with 
the supposed connivance of the detective. But although the defence was ably 
conducted by counsel, it was not maintained that the crime was not established 
because of the knowledge on the part of the owner of the money. 

6 Will. Vair, 1835, Bell’s Notes 14. 

7 Hume i. 73.—Alison i. 270.—Sween M‘Intosh, 1841, Bell’s Notes 20. It has 
been laid down that if a person attempting to commit theft take a key from where 
it has been laid for the purpose of opening a lock, and not with intent to carry it off, 
he does not steal the key. Peter Alston and Alex. Forrest, 1837, 1 Swin. 433; 
Bell’s Notes 20 (Lord Justice-Clerk Boyle’s and Lord Meadowbank’s opinions. 
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The circumstances, however, of such unauthorised use of 
another’s property may justify an indictment, the crime being 
one of furtum usus, which is recognised by the common law." 

It is no defence to a charge of theft that the person charged 
had no intention of totally depriving the owner of the article. 
The crime is properly one of theft if the owner of property is 
clandestinely deprived of possession of it even although the 
deprivation be temporary, and so the taking of a book to copy 
its contents for an illegitimate purpose was held to be theft, 
although there might be no intention to retain the book.’ 

The taking need not be for actual gain to the thief. Although 
he hide the thing stolen, and never use it, his guilt is complete. 
Indeed, his object may not be gain at all, but only the indulgence 
of evil passion. If cattle be taken out of a field, it is theft, 
although the purpose was to slaughter them out of malice to the 
owner.’ Or if a person, from ill-will to another, take an article 
and throw it down a well, or into the sea, the taking is theft, 
although the only gain to the offender be the indulgence of his 
spite.* The theft consists in taking the thing with intent to 
deprive the owner of it. Nor is guilt removed by repentance 
however early, or restitution however complete.5 And in a 
question of relevancy the value of the article is of no consequence.® 
A pickpocket who secures but a worthless letter or a pencil is 
guilty of theft. Anything which is property may be stolen—e.g. 
wool from a sheep, milk from a cow, fruit from a tree, grass from 
a meadow, coal from a pit, stone from a quarry, fuel from a moss, 


This point, as regards Lord Meadowbank’s opinion, is not noticed by Mr Swinton). 
In reference to this the Lord Justice-Clerk Hope’s MS. Notes to Hume contain this 
note—*“‘I have considerable doubt of this.» Compare with John Ash and Daniel 
Cairns, 1848, Ark. 493, where it was laid down that if a thief, searching for more 
valuable booty, took articles out of a drawer, he was guilty of stealing them, 
though he did not carry them away. There are many cases in which the charge 
of housebreaking set forth that it was committed by means of the key, which the 
accused was said to have previously stolen—e.g. Janet Becket, 1831, Shaw 217.— 
A. Thomson, 1827, Syme 187. But these appear to have been cases where the 
taking of the key was not simultaneous with the theft, but took place some time 
before it, in which case it would probably be held that the key was stolen. See 
John Farquarson, 1854, 1 Irv. 512; Lord Justice-General M‘Neill’s opinion, p. 517. 

1 Strathern v. Seaforth, 1926 J. C. 100; Robertson v. Murray, 1927 J. C. 1. 

2 Mackenzie, 1913, S.C. (J.) 107; 7 Adam 189.—See also Dewar, 1777, Burnett 
115; Hume i. 75, note 1: John Deuchars, 1834, Bell’s Notes 20. 

3 Hume i. 75, 76.—Alison i. 273, 274. 

4 Burnet 116, note, case of Gilchrist (argument for panel and answer). 

5 Humei. 79, and cases of Watson; Macgibbon: Somerville: and Mackay there. 

6 Hume i. 76, 77.—i. 102, 103.—Alison i. 275. 
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firewood from a pile, potatoes or turnips from a field, or writings 
from a table.? To snatch a receipt from a creditor and carry it 
off without paying the debt is theft.* Stealing from the mail 
was held theft before the passing of the Post Office Acts.4 It is 
not theft to carry off dead bodies from graves.5 But it is theft 
to carry off a dead body not yet buried.6 Theft of a human being 
(plagium) only applies to children under puberty.’ It is theft 
whether the child be enticed away, or carried off by force, or 
whatever be the mode adopted, and be the motive what it may.’ 

Taking property, if violence be used, may be robbery and 
not theft. Where, however, the custodier is surprised so that 
his will is not actively opposed to the taking,® then, although 
force is employed, the crime may still be only theft.1° If the 
only force used be a knock on the hand so that money falls from 
it,4 or a sudden snatch or pull,” the crime is theft, although the 
owner be jostled, or catch the thief’s hand, or the snatch break 
the article, as in the case of a watch-guard.14 Nor is it robbery 
if the thief, after the theft of an article, violently resists the 
owner’s efforts to recover it. 


1 Hume i. 79, and cases of Miln: and Young there, and case of Gray in note 3. 
—Alison i. 278, 279. The question, whether pasturing sheep on the growing grass 
of another is theft, is not decided. See Alexander Robertson and others, 1867, 
5 Irv. 480; 408. J.1; 48. L.R. 251. There seems to be no good reason against 
its being so held. 

2 Hume i. 80, and cases of Mathew: Wood and Dow: Eviot: Scott: Steel: 
Graham: and Johnston there.—Alison i. 279. 

8 Henderson v. Young, 1856, 2 Irv. 414. 

4 Hume i. 80, 81, and cases of Seton: and Jamieson there, and cases of Clark 
and Brown: Oliver: and Warden in note 2.—Alison i. 279. 

5 See ‘ Violating Sepulchres.”’ 

6 Hume i. 85, case of Mackenzie in note 1.—Alison i. 281, 282. 

7 Mary Oates, 1861, 4 Irv. 74; 33S. J. 705. 

8 Humei. 84, and cases of Irvine: and Waldie and Torrence there and cases of 
Wright: Douglas: and Mill in note 2.—Alison i. 280, 281.—Helen Wade, 1844, 
2 Broun 288; Cairney, 1897, 2 Adam 471. 

9 Humei. 106, 107.—O’Neill v. H.M. Adv., 1934 J. C. 98.—See also ‘‘ Robbery,” 
infra. 

o Hume i. 77.—Alison i. 236, 237, and case of Highlands there.—i. 264. 

11 Rob. Edmonston and Jas. Brown, 1834, Bell’s Notes 22. 

12 Walter Monro, 1828, Bell’s Notes 21.—John Millar, 1829, Bell’s Notes 21.— 
Ann Watt or Ketchin, 1834, Bell’s Notes 21. This last came very nearrobbery. In 
the Lord Justice-Clerk Hope’s MSS. there is marked opposite it the word ‘‘robbery.” 

13 Will. Duggin and John Ketchen, 1828, Bell’s Notes 21. 

14 Mary Robertson, 1837, Bell’s Notes 21.—Will. Cummings, 1830, Bell’s 
Notes 21.—Jane Paterson, 1838, Bell’s Notes 22. 

15 Daniel Stuart, 1829, Bell’s Notes 42.—Thos. Innes and Ann Blair, 1834, 
Bell’s Notes 42.—Joan Reid and Helen Barnet, 1844, 2 Broun 116. 
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The modes of commission fall under two heads—I. Theft 
from another’s custody; and, II. Theft where the delinquent 
appropriates property of which he has the custody. 

In the first class, in order to constitute the completed crime 
of theft the thing must be removed from where it is. It is not 
theft if cattle be killed in the owner’s pen out of spite, or if 
a mob destroy property.1 These are instances of malicious 
mischief. And movement is not enough; there must be 
removal, otherwise the crime may only be attempted theft. It 
is not theft if the delinquent’s hand be caught in the pocket and 
held there,’ or if an ineffectual snatch or pull be made at a watch- 
chain, or if the owner seize his watch before it has been drawn 
from his pocket and retain his hold.2 But if the article has been 
removed from the pocket, even for a moment, the theft is 
complete, although the owner at once recover it,’ or the thief 
give it up, or let it fall, or throw it down. Detachment from 
the person is not necessary. If a thief has drawn a watch out, 
and got it into his hand, the theft is complete although the 
watch be still connected with the owner’s person by a chain.® 


1 Hume i. 75.—Alison i. 273. (Vide “‘ Malicious Mischief.’’) 

2 Hume i. 70.—Alison i. 265, 266. 

3 Will. Cameron, 1851, J. Shaw 526; 248. J. 140. 

4 Will. Lyndsay, 1829, Bell’s Notes 19. 

6 Hume i. 70, 71.—Alison i. 266. A case of this sort occurs in Lord Cock- 
burn’s MSS. (Jas. Macdougal, 1843). The accused was taking a handkerchief 
from a gentleman’s pocket, when the gentleman instantly turned round and 
seized him, the handkerchief falling to the ground. 

6 Will. Cameron, 1851, J. Shaw 526; 24S. J. 140, where the watch was not 
detached from the chain, nor the chain from the owner, and where the question 
was left to the jury whether ‘‘the watch was removed by the panel from the 
‘‘pocket, or had he it in his hand for any period however short?’’—See also the 
case of Jas. Purves and Geo. M‘Intosh, 1846, Ark. 178 (a case of robbery, but 
the principle is the same). In the case of James Conolly, 1849 (Lord Justice-Clerk 
Hope’s MSS. and Lord Wood’s MSS.), the evidence was that the accused had 
drawn the watch out of the pocket along with a chain, but that it remained 
attached to the owner’s person by a separate guard-chain. In the Lord Justice- 
Clerk’s MSS. the following note occurs: ‘‘Court held it to be theft when pulled 
“out of the pocket, though man caught and guard not broken, but left it to jury 
“to say whether fact that he had it in his hand out of the pocket was fully proved.” 
—Lord Wood’s MSS. contain this note: ‘“‘It is not the less theft that it had the 
‘separate protection of guard-chain.”’ In reference to the same case, the follow- 
ing note occurs in the Lord Justice-Clerk Hope’s MS. Notes to Hume: ‘Panel 
“pulled watch out of pocket by chain, owner caught him, and before guard was 
‘“proken or taken off. Lord Justice-Clerk, with full assent of Wood, laid it down 
‘fas in law theft.’”-—John Reilly, 1876, 3 Couper 340, and case of Mulherron there 
referred to. 
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The crime may, however, be attempted theft although no 
property has been removed. A conviction of attempt was 
sustained where the accused put his hand towards the man’s 
pocket with the object of stealing therefrom, though it was not 
proved there was anything in the pocket. 

Again, in cases of taking property from a place, the crime may 
only be attempted theft unless the property has been removed. 
It is not sufficient that a package in a waggon be turned up on 
end,” although it would be theft if it were moved from one end 
of the waggon to the other, or from the boot of a coach, though 
it had not been completely taken out at the top. Where a 
cheese was moved half off the one below it, the theft was held 
not completed, the movement not implying that it had been laid 
hold of, as it might have been displaced when the delinquent was 
skulking to avoid detection, and as it was not certain that it 
had previously been exactly above the other.’ It is not sufficient 
if the clothes of a bed have been rolled to the bottom of it, or a 
shirt in a drawer rolled up for the purpose of being lifted.4 But 
the instant the thing is truly moved away, the theft is complete.® 
If a horse be taken from a stable, or cattle or sheep from a pen 
or field, or if a sheep or a fowl be lifted;® or if things be taken 
from a drawer or shelf, or bed, even although they be placed on 
the floor and left, the theft is complete.’ Nay, it is sufficient if 
the thief put his hand in at the window, and with his fingers or a 
stick draw articles towards him.’ In certain cases slight removal 
may be sufficient, as where a fastening securing an article is cut 
or broken, the thief being held to take possession by destroying 
the security afforded by the fastening, so that any movement 
completes the theft. If a chest screwed to the floor be un- 


1 Lamont v. Strathern, 1933 J. C. 33.—See also Coventry v. Douglas, 1944 
J.C. 13. 

2 Hume i. 70, and case of M‘Ewen in note 2.—Alison i. 266. 

8 Jas. Hoyes, 1848, J. Shaw 134.—See also Hume i. 72, case of Macqueen and 
Baillie in note 3.—Will. Harvey, 1833, Bell’s Notes 19. 

4 Hume i. 70, case of Macewan in note 2.—Alison i. 269, and case of Boyle 
there. 

5 John M. Carter, 1832, Bell’s Notes 19.—Rob. Philips and David Simpson, 
1832, Bell’s Notes 19.—M‘Caughie, 1836, 1 Swin. 205. 

6 Hume i. 70, 71, and cases of Smith and Forrester: Riccards: Baillie: 
Gordon: and Anderson and Lindsay there.—Alison i. 266, 267. 

7 Hume i. 71, 72, and case of Snaill there, and case of Welsh in note 2, and 
case of Macqueen and Baillie in note 3.—Alison i. 267, 268.—John Paterson, 1827, 
Syme 174. (Lord Justice-Clerk Boyle’s charge.) 

8 Cornelius O’Neil, 1845, 2 Broun 394. 
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fastened, and moved ever so little, the theft is complete.t Or, 
referring again to the case of a package in a waggon: it cannot 
be doubted that, if the package were fastened down by cords, 
and the cords were cut, and the package then raised on end, 
the theft would be complete. Thus, where thieves cut luggage 
from a carriage, so that it fell to the ground, and were scared 
before they could again lay hands on it, the theft was held 
complete.’ 

Removal of a box or drawer completes the theft of its 
contents. If the till of a shop be taken out, the theft of the 
contents as well as of the till is complete.* Nor is it any defence 
that the articles removed were not intended to be taken, but 
were only taken out in a search for other things. If thieves take 
out the contents of a drawer, they are guilty of stealing them, 
though they may not be worth carrying away.’ 

Any overt act done in perpetration of a projected theft, as, 
e€.g., where a person inserts his hand in a receptacle with intent to 
steal therefrom, would, where the theft had not been completed, 
now be punishable as attempted theft.® 

Theft by taking from the custody of another, and attempted 
theft, may be aggravated in various ways, as regards the mode. 

A serious aggravation is that of housebreaking.6 ‘‘House”’ 
includes any roofed building,’ so fastened as to indicate that the 


1 Hume i. 73.—Alison i. 267. 

2 Hume i. 72, case of Pray or Perry and others in note 2. 

8 James Smart, 1837, Bell’s Notes 19.—David Walker, 1836, 1 Swin. 294; 
Bell’s Notes 209. 

4 John Ash and Daniel Cairns, 1848, Ark. 493. 

5 Coventry v. Douglas, 1944 J. C. 13.—See also Lamont v. Strathern, 1933 
J.C. 33. 

6 In 1810, when attempted theft was not a crime, the Court held that house- 
breaking with intent to steal was itself a substantive crime (Hume i. 102). House- 
breaking was thus an aggravation when the theft was complete, and a substantive 
crime when the theft was incomplete. Since 1887, where the security of the 
house has been overcome the crime is theft, or attempted theft, by housebreaking; 
and where the security of the house has not been completely overcome the crime — 
is attempted housebreaking with intent to enter and steal. (Vide ‘‘House- 
breaking with Intent to Steal.’’) 

7 The term shopbreaking was formerly used (Hume i. 104), but the term 
housebreaking is properly applied in every case of a building. In the case of 
David Millar and John Macdonald, 1831, tried before Lord Moncrieff, the charge 
was ‘‘theft by housebreaking,” and the facts were that the accused had broken 
into a church, and stolen Bibles from the pews (Lord Moncrieff’s MSS.); and a 
similar act was libelled in the same way in the case of James Stewart, 1841 (Lord 
Justice-General Boyle’s MSS.). 
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owner relies on its strength to protect property! Breaking into 
an unfinished house, if it be properly secured, is housebreaking.? 
Where different parts of one house are separately occupied, 
housebreaking is committed if a dwelling be violated.2 But a 
thief already within a house or dwelling does not commit house- 
breaking if he break an inner fastening of that house or dwelling, 
such as the door of astoreroom.’ Felonious entrance is necessary. 

Injury to the building is not essential, but only violation 
of the security,> whether this be accomplished by force, or by 
opening secured doors, or by taking an extraordinary mode of 
entry without violence, as by raising and coming in at a window,$ 
or by passing down a chimney, or through a sewer.’ The 
security is held to be violated where one who is within a building 
unfastens any secured part of it, and afterwards returns and 
effects an entry;® or where a servant, acting in concert with 
thieves, undoes fastenings to enable them to enter;® or where 
the thief by knocking or ringing causes the door to be opened 
and rushes in.” But the violation must be of the building itself. 
Climbing over the wall or railing of the yard in which it is 
situated is not housebreaking. 

Housebreaking may be committed by opening any outer door 
which is secured. It is an undecided question whether it 
constitutes housebreaking to force a door not secured in the 
ordinary manner, but by some weighty article, such as a chest, 
placed against it. The question would probably resolve itself 
into one of detail. If a weight be placed against a door merely 


1 Hume i. 103.—Alison i. 291, 292.—John Fraser, 1831, Bell’s Notes 41.— 
James Easton and others, 1832, Bell’s Notes 41. In these cases a hen-house and 
a cellar were broken into. 

2 Hume i. 108, and case of Thomson there.—John Wright and David 
Johnstone, 1837, Bell’s Notes 41.—See also John Boax, 1827, Syme 248, where 
the charge was for breaking into an unfinished addition to the house. 

8 Alison i. 293, and case of Cowie there.—Christian Duncan, 1849, J. Shaw 
2265. 

4 Hume i. 101.—Alison i. 287. 

5 Hume i. 98. 

6 Hume i. 100, and cases of Watson: Mills and Stewart: and Robertson 
there, and cases of Johnston and Riddell; and Allan in note 2, and cases of Love: 
Anderson: and Johnston in note 3. 

7 Hume i. 99, case of Courtney there, and case of Hunter in note 5,—Alison i. 
282.—John Mann, 1837, Bell’s Notes 37. 

8 Hume i. 99.—Alison i. 287. 

9 Hume i. 101.—Alison i. 287. 

10 Hume i. 100.—Alison i. 287. 
11 Ann Mackenzie, 1845, 2 Broun 669. 
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to prevent it from swinging open, it would not be housebreaking 
if, in opening the door, the weight so placed were pushed aside. 
But if a heavy article be placed there so as to present an obstruc- 
tion to entrance, requiring force for its removal, then there seems 
little difference between bursting open a door so secured, and 
forcing one secured by a piece of wood nailed across it, which 
would undoubtedly be housebreaking.1 Although no force be 
employed, the opening of a door may be housebreaking. If 
false keys or picklocks be used,® or if the true key be found or 
stolen, or obtained by false pretences,® or be taken from a place 
where it has been hid by the owner,’ or be kept by a servant 
after he has left the owner’s employment,® and be used to open 
the door, housebreaking is committed. Further, if a person 
receive a key for the purpose of carrying it to the owner, and 
use it to enter the house and steal, he is guilty of housebreaking. 
Whether this would hold in the case of one entrusted with the 
ordinary keeping of the key has not been decided.* It would be 
difficult to hold that security had been violated if the entrusting 
of the key to him were for use in entering the premises, for that 
would indicate that the locks are not relied on as against this 
individual. It is similar to the case of a master giving a key 
of his own office-desk to his head clerk, where “‘theft by means 
“of opening lockfast places” could scarcely be a proper charge, 
the owner having given the right to open the desk. It would 
undoubtedly be housebreaking if the person entrusted with the 
key were to enter, not by means of the key, but by some other 
mode, as by breaking open a window. 

If the charge relates to a door, it must have been secured. 
It is not housebreaking to open a door by the handle, or by 


1 Hume i. 100, case of Allan in note 2.—James Arcus, 1844, 2 Broun 264. 
The indictment was not objected to on this ground, though it was on another. 
Forcing open a door, described as ‘‘nailed up,” has been held sufficient.—John 
Paterson, 1842 (Lord Moncrieff’s MSS.).—See also Angus Sutherland, 1874, 3 
Couper 74, where it was held to be housebreaking to lift a heavy trap-door, which ~ 
was not a door for ordinary use as an access. 

2 Hume i. 98, 99, and cases of Snaill: Pringle: and Smith and Brodie there.— 
Alison i. 284. 

8 Hume i. 98, and cases of Fraser and Gunn: and Thomson and others, in 
note a.—Alison i. 284.—A. Thomson and others, 1827, Syme 187.—Archibald 
Mackenzie, 1832, Bell’s Notes 37. 

4 Alison i. 285, and case of Macdonald there. 

5 Henry V. Jardine, 1858, 3 Irv. 173. 

6 John Farquarson, 1854, 1 Irv. 512 (Lord Justice-General M‘Neill’s opinion). 
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lifting the latch,’ or removing a hook and eye check from the 
outside.? Even if the door be fastened by a key which is left in 
the lock, it is not housebreaking to turn the key and enter, for 
it is in these circumstances nothing more than a handle? It has 
not yet been decided whether in the case of a key taken out of 
the door, but left hanging on a nail in sight of the thief, house- 
breaking is committed if he take down the key and use it.4 It 
is housebreaking if an inside fastening be removed, as by cutting 
a hole, inserting the hand, and raising an inner latch, or by 
passing a knife through a chink, and working out a bolt.5 It 
may be housebreaking to pass the hand through a hole in a door, 
although not made by the thief, and so raise the latch if that be 
not the ordinary mode of opening the door.® 

A window not being a proper entrance, it is housebreaking to 
raise a window and enter, although it be not fastened,’ or be 
slightly open, if the thief, in order to get access, raise the sash 
higher. But it is not housebreaking to enter by an open 
window,® if it be not opened further, unless it was in such a 
position that there was no special risk in leaving it open. For 
it would appear, although it has never been expressly decided, 
that if the open window be on an upper floor,” or in the roof,” it 
would be housebreaking to enter by it, a favourite method of 
“cat” burglars. 

Unsecured folding blinds, inside an open window, which a 
puff of wind might open, would probably not be held such a 


1 John Stevenson, 1834, Bell’s Notes 36. 

2 Alison i. 286.—Janet Wilson, 1837, Bell’s Notes 37.—John Anderson, 1862, 
4 Irv. 235. 

8 This was decided, after conflicting decisions, in Peter Alston and Alex. 
Forrest, 1837, 1 Swin. 433; Bell’s Notes 37.—Alison i. 285, 286, contra. 

4 Alston and Forrest, swpra (Lords Mackenzie’s, Moncrieff’s, and Medwyn’s 
opinions); Henry V. Jardine, 1858, 3 Irv. 173 (Lord Deas’ opinion). 

5 Hume i. 98.—John Devin and Francis Polin, 1829, 5 Deas and Anderson 
145; Bell’s Notes 36. 

6 John Maclean, 1828, Bell’s Notes 36.—John Grant, 1835, Bell’s Notes 36.— 
Ann Ashton, 1837, 1 Swin. 478; Bell’s Notes 36. 

7 Hume i. 100.—Alison i. 283. 

8 Alison i. 283, 284.—John Munro and John Gillon, 1834, Bell’s Notes 38.— 
Will. Vair and Simon Meadowcroft, 1834, Bell’s Notes 39.—Cornelius O’Neil, 
1845, 2 Broun 394. 

9 Hume i. 98.—Alison i. 283.—Jas. Hamilton and others, 1833, Bell’s Notes 38. 

10 Hume i. 98.—Alison i. 283.—Rob. Clapperton, 1833, Bell’s Notes 36. 
11 See notice by Lord Cowan, of an unreported case in John Carrigan and Thos. 
Robinson, 1853, 1 Irv. 303. 
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protection to a house as to cause entering by the window to 
constitute housebreaking.1 Where a loose board was placed 
behind a broken pane, and the thief pushed the board aside, 
housebreaking was held not to be established.? It might be 
different in the case of a broken pane, which could only be 
reached by climbing,® or of a fixed blind, if such a blind were 
pushed down, or its bolts drawn. Whether it is housebreaking 
to enter by an open window, not on an upper floor, if it were 
necessary to climb over an outside railing to reach it, is a 
question involved in doubt, as the same case has been quoted in 
support of opposite sides of the argument.’ Mr Bell’s report says 
that this charge was found relevant. The Jurist report states 
the opposite, and so does Mr Steele. The mistake is un- 
doubtedly Mr Bell’s. The Jurist report shews that the Court 
were prepared to hold the libel relevant, only because it averred 
a fact which amounted to housebreaking—viz. that the window 
was opened by the thief, but that “‘should it appear that the 
‘‘window was open at the time of the theft, and that it had not 
“been forced open by the panel, there was nothing in the libel 
“which could support a verdict of guilty of the housebreaking, 
“‘as no species of access to the window could constitute house- 
“breaking, unless the window were of itself out of ordinary 
“reach, and it was not libelled as having been so.” 5 

It may not be housebreaking to raise a window and enter, 
if that be an ordinary mode of access, and if the accused have 
been previously permitted by the proprietor so to enter.6 But 
although the proprietor go in and out by a window occasionally, 
still if the window, being closed, be opened by the thief, house- 
breaking is committed.” 


1 Will. Mackintosh and Peter Murray, 1846, Ark. 133. 

2 Will. Vair and others, 1835, Bell’s Notes 39. 

8 Will. Anderson, 1840, Bell’s Notes 199. 

4 Will. Cameron, 1832, Bell’s Notes 38; 4S. J.591; Steele 121. 

5 Will. Barclay and Elizabeth Temple, 1830, Bell’s Notes 37. What follows ~ 
is written on the margin of the indictment in this case, belonging to the late Lord 
Wood—*‘There was a window thirty feet from the ground, which was left open, 
“‘an outer stair of considerable length brings you close to the window, there is the 
“railing of the stair near to the window, and the window being about the height 
“of the railing or three feet, and by stepping on the railing you can pass over at 
“the window and thus get entry to the house.” The note adds, ‘‘spoke to the 
“Court’’—+.e. before withdrawing the aggravation. 

6 Jas. Davidson, 1841, 2 Swin. 630; Bell’s Notes 38. 

9 Will. Martin and others, 1832, Bell’s Notes 38. 
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Cases have occurred of entering at apertures not being either 
doors or windows. A charge of housebreaking by entering a 
shed through an open hole above the door, six feet from the 
ground, was passed from.1 A similar charge was held not 
established where the opening was twelve feet from the ground, 
and had a flap door to it, but whether open or shut could not be 
proved.? But where the opening was in the roof, and could only 
be reached by a ladder, it was held to be housebreaking to enter 
by it.2 And where an upper drying shed had intervals in the 
sides like a Venetian blind, it was held to be housebreaking to 
climb up and abstract articles through the openings.’ It has 
been held to be housebreaking to lift up a heavy trap-door, and 
so obtain access to a cellar, it not being a door for ordinary use, 
but only for use by the proprietor.® 

The security being violated, the theft may be completed 
without the thief being actually within the premises. If he 
carry off anything by inserting his hand,° or if he draw articles 
towards him with a stick or hook, the theft is complete,’ and 
this although he have not got them into his hand.® 

The question has been raised, and left in doubt, whether a 
person who hides in a building, and after stealing breaks out, is 
guilty of housebreaking. One work quotes a judge as having 
held this not to be housebreaking,® and the same judge is stated 
to have said subsequently, “‘that he had known a case where 
“the Court sustained an aggravation of housebreaking, the party 
“having broken out of a house which he entered for the purpose 
“‘of committing a theft.” 4° The tendency seems to be to hold 


1 Helen Dott, 1829, Bell’s Notes 35.—John Carrigan and Thos. Robinson, 
1853, 1 Irv. 303. 

2 Archibald Duncan and Chas. Mackenzie, 1831, Bell’s Notes 35.—But see 
Will. Anderson, 1840, Bell’s Notes 199. 

3 Case referred to by Lord Cowan in John Carrigan and Thomas Robinson, 
supra. 

- Will. Boyd and others, 1845 (Lord Justice-Clerk Hope’s MSS.). 

5 Angus Sutherland, 1874, 3 Couper 74. 

6 Hume i. 101, 102, and case of Gadesby there.—Alison i. 288, 289.—Margaret 
Fitton and others, 1830, Bell’s Notes 39.—Will. H. Wightman, 1832, Bell’s Notes 
39.—Will. Harvey, 1833, Bell’s Notes 39. 

7 Hume i. 102.—Will. Vair and Simon Meadowcroft, 1834, Bell’s Notes 39. 

8 Cornelius O’Neil, 1845, 2 Broun 394. 

9 Lord Mackenzie in the case of Edward Kennedy, 1831; Alison i. 288. 

10 Christian Duncan, 1849, J. Shaw 225. 
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that it does not constitute the aggravation.1 Where a person in 
a house steals, the theft is complete when he has taken the 
articles. The housebreaking is, therefore, subsequent to the 
theft.” 

Shipbreaking is an aggravation of theft*® or of attempted 
theft. The rules applicable to housebreaking are, for the most 
part, equally so to shipbreaking. It has been held shipbreaking 
to break open the door of a cabin.4 

It is an aggravation of theft, or of attempted theft, that it is 
committed by “opening lockfast places.””® This includes break- 
ing into rooms or closets within a house,® or cabins in a ship,’ or 
a safe or any other receptacle, the contents of which are pro- 
tected by lock and key. It does not necessarily make a charge 
of this sort irrelevant, that the facts set forth might have been 
charged as housebreaking. Where the accused was not charged 
with having been within the premises before the offence, and the 
breaking consisted in forcing open the door of a cellar, the 
objection that this was housebreaking, and not opening lockfast 
places, was repelled.® 

Opening lockfast places is committed whether the thief use 


1 Hume i. 101, and cases of MacKenzie: and Wright there.—Alison i. 288.— 
Will. Barclay and Elizabeth Temple, 1830, Bell’s Notes 39.—Mary A. Webster, 
1831, Bell’s Notes 39.—The MSS. of the Lord Justice-Clerk Hope contain the 
following in the case of Will. M‘Cafferty and Alexander Glendinning, 1850: 
‘““Mr Graham objected to alternative as not housebreaking—concealment in shop 
“‘and opening door on inside—breaking out not housebreaking. Advocate- 
““Depute said, alternative not insisted on as a charge of housebreaking.” 

2 Joan Reid and Helen Barnet, 1844, 2 Broun 116. where the analogous point 
arose whether robbery could be constituted by a thief using violence to retain an 
article taken clandestinely. 

8 Nathanael Scott, 1844, 2 Broun 184.—William Inglis and Kenneth Gillvear, 
1848, Ark. 461. In each case the cabin of the vessel was forced open, and from 
the second case it appears that the aggravation might be charged as opening 
lockfast places. 

4 Thomas J. B. Guthrie and Jas. Convery, 1867, 5 Irv. 368; 39S. J. 387. 

5 It was at one time doubtful whether this was a special aggravation or was 
merely a general aggravation—Anderson, 1852, 1 Irv. 93. 

6 Mary Gilchrist and Cecilia Hislop, Bell’s Notes 34.—Houston Cathie, 1830, 
Bell’s Notes 34. 

7? John Henderson and Will. Craig, 1836, 1 Swin. 300; Bell’s Notes 35.—Rob. 
Miller, 1838, Bell’s Notes 35. 

8 John Sutherland, 1841, Lord Moncrieff’s MSS. His Lordship’s note is: 
“Objection to relevancy of lockfast places—that what is laid is housebreaking, 
“because it is not stated that prisoner was within the premises: Repelled. The 
“statement seems sufficient that he was servant to John Russell, and that he 
“occupied the house at the time. But separately, no rule to preclude prosecutor 
“from charging minor aggravation of lockfast places as to such a place—a cellar.” 
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force,’ or false keys, or picklocks,? or the true key,* unless it have 
been left in the lock.4 And where a drawer has been forced out 
of its place and removed, the theft of the contents is complete, 
although left in it.® If a locked box be stolen, the subsequent 
opening of the box and taking out the contents is not a theft by 
opening lockfast places, the articles having been in law stolen 
when the box itself was stolen.® 

Theft may also be aggravated in other ways, e.g. by its 
meanness (stealing clothes from the persons of poor children) ;? 
by the high value of the thing stolen; or by the manner in 
which the theft is carried out (drugging the victim).® 

There are cases of theft where the property comes into the 
custody of the thief accidentally, or by finding, or otherwise for 
some limited and specified purpose, and the dishonest appropria- 
tion occurs at a later stage. If a debtor accidentally make an 
overpayment, and the creditor knowingly retain it, he is guilty 
of theft, whether the overpayment be made to himself, or to 
another on his account. The same holds of a person finding 
property and, when aware to whom it belongs, appropriating it.” 
The question is more difficult where the finder does not know to 
whom the property belongs. His retention in such a case is no 
offence, and is presumed to be on behalf of the owner." His 
knowing it not to be his own is of no consequence. That is the 


1 Alison i. 295. 2 Alison i. 295, 296. 

8 Alison i. 296.—Hugh Hosey, 1826, Syme 28.—Galloway and Sutherland, 
1829, Bell’s Notes 35.—Houston Cathie, 1830, Bell’s Notes 34.—Rob. Horn and 
James Maclaren, 1831, Bell’s Notes 35. 

4 Alison i. 296.—Alex. Napier and others, 1831, Bell’s Notes 35.—The follow- 
ing note occurs to the case of Samuel Lusk and others, 1828, in Lord Wood’s 
MSS.: ‘“‘The Court thought the place was not lockfast, because the key was 
an its” 

5 Jas. Smart, 1837, Bell’s Notes 19. 

6 Jas. Stuart and Alex. Low, 1842, 1 Broun 260; Bell’s Notes 34.—See also 
David Walker, 1836, 1 Swin. 294 (Lord Justice-Clerk Boyle’s charge).—This was 
a case of breach of trust, but the principle is the same. 

7 Hume i. 91, cases of Irvine and M‘Beath in note a.—Alison i. 309, and case 
of Dunlop there. 

8 David Wilson and others, 1828, Bell’s Notes 22.— John Stuart and Catherine 
Stuart, 1829, Bell’s Notes 22. 

9 Rob. Potter, 1844, 2 Broun 151. 

10 John Smith, 1838, 2 Swin. 28; Bell’s Notes 13.—Jane Pye, 1838, 2 Swin. 
187; Bell’s Notes 14.—Rob. Black and Agnes Black, 1841, Bell’s Notes 14.— 
Thos. Scott, 1853, 1 Irv. 305.—Hume i. 62, contra. 

11 Local Police Statutes, in many cases, contain a provision that finders of lost 
property shall be liable to punishment, if it be not given up to the police within 
a certain period. 
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position of every finder. But if the finder at once, or within a 
short period, appropriate the article, theft is committed.? Where 
the finder of a watch, on the day after the finding, and without 
any means being used to discover the owner, offered it in pawn, 
alleging it to be his own property, he was convicted.® Again, a 
woman was convicted who, seeing money fall from the owner’s 
person, took it, and denied having it.4 Such cases must depend 
on special circumstances.5 The nature of the article, as regards 
form, value, or liability to perish; the means at the disposal of 
the finder for discovering the owner, and the use made of these 
means; the time allowed to elapse before the appropriation; 
the conduct of the accused from which the appropriation is to be 
inferred; and even the mental qualities and education of the 
party, are all elements which may be of importance in judging 
of the intent. 

The felonious appropriation of goods by the person to whom 
they have been entrusted for a limited and specified purpose 
constitutes theft.6 A purpose will be regarded as limited when 
it excludes exercise of the powers of ownership, and where the 
purpose is left unspecific the crime is embezzlement rather 
than theft.’ In the case of a piano sent to an auctioneer for sale, 
and—not being sold when exposed to auction—remaining in the 
auctioneer’s rooms, it was held that there was not a relevant 
charge of theft in respect that the specific purpose of the piano 
remaining in the auctioneer’s rooms was not stated.® 


1 Angus M‘Kinnon, 1863, 4 Irv. 398; 35 S. J. 512.—Blackies v. Gair, 1859, 
3 Irv. 425 (Lord Neaves’ opinion). 

2 It is true that Hume (i. 62) and Alison (i. 360, 361) lay down the contrary, 
but their opinion, having been expressly overruled as regards the case of the 
owner being known to the finder, cannot be held authoritative. 

8 Peter Connelly, 1864 (unreported).—In a subsequent case of suspension of 
a Sheriff Court conviction for theft, in similar circumstances, the Court although 
they quashed the conviction in consequence of the loose manner in which the libel 
was framed, expressed their concurrence in the principle of the above case.— 
M‘Laughlin v. Stewart, 1865 (unreported). 

4 Ann Cunningham, 1869, 1 Couper 385.—John Waugh, 1873, 2 Couper 
424; 45 8. J. 505; 10 S. L. R. 391.—Blair v. M‘Clullich, 1880, 4 Couper 355; 
188. L. R. 18. 

5 Campbell v. M‘Lennan, 1888, 1 White 604, where the Court refused to 
affirm that the mere finding of a £1 note, coupled with a denial of having found it, 
was tantamount to felonious appropriation. 

6 O’Brien v. Strathern, 1922 J. C. 55 at p. 57. 

7 Where the purpose does not exclude exercise of the powers of ownership as 
in the case of a trustee, agent, or the like, appropriation constitutes ‘‘embezzle- 
“‘ment,”’ g.v. 8 William T. Keith, 1875, 3 Couper 125 at p. 133. 
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In the case of servants put in charge of their master’s plate, 
or horses, or goods, or the like, appropriation constitutes theft. 
If a retail dealer, by fraudulent devices, gets goods on approba- 
tion or on sight from a wholesale dealer, and pawns them to 
raise money, he commits theft? If a lodger go from home, 
leaving a chest, and the lodging-house keeper abstract the 
contents,® or if a storekeeper appropriate goods placed in his 
store for safe custody,’ the crime is theft. If a customer give 
a banknote to a shopkeeper to pay for a purchase amounting to a 
shilling, and the shopkeeper keep the note, he is guilty of theft, 
and that not of nineteen shillings, but of the note, as it was given 
only to be changed that the customer might pay his debt.5 
Further, a thing lent or hired for a specified time and purpose 
may be stolen by the borrower or hirer; as where a horse hired 
or lent for a ride,® or mounted for trial, is carried off.” If an 
article be lent for a specific use, and to be returned thereafter, 
the borrower commits theft if he appropriates it. These rules 
apply whether the hiring or borrowing was a pretence, or 
whether the intention to appropriate was afterwards formed.® 
The rule has been extended to the case of a pauper selling 
poorhouse clothes, they being expressly given to be worn while 
she continued an inmate, and to the case of a soldier selling his 
uniform.!® It would now be held theft if a servant sold his 


1 Hume i. 64, 65, and case of Heartside there, and cases of Gray: and Pater- 
son and Marr in note 1—i. 67, and cases of Shand: and Fairbairn there.—Alison i. 
250, 251.—More ii. 381. 

2 Will. Wilson, 1882, 5 Couper 48. 8 Craig v. Ponton, 1829, 2S. J. 31. 

4 John Anderson, 1887, 1 White 475. 5 John Mooney, 1851, J. Shaw 496. 

6 Hume i. 69, and case of Marshall there.—Alison i. 259, 260, and cases of 
Tyrie: and Smith there.—Will. Barr, 1832, 5 Deas and Anderson 260.—John 
Smith, 1830, 2 8S. J. 144.—Rob. Hardista, 1842, Bell’s Notes 16.—Hume i. 58, 
59, contra. 

7 Hume i. 63, and case of Renwick in note a—i. 68, 69.—Alison i. 263. 

8 Jane M‘Graw, 1863, 4 Irv. 381.—In the case of Anthony Sime, 1850 (Lord 
Justice-Clerk Hope’s MSS.), it was objected without success to a charge of theft 
of a hammer, that it had been lent to the accused, and that the species facti did 
not amount to theft.—See also William Rodger, 1868, 1 Couper 76. 

9 John Smith, 1838, 2 Swin. 28 (Lord Meadowbank’s and Lord Moncrieff’s 
opinions).—In the case of Janet Lawrie, 1849, the accused went to a shop, and 
on being shewn an article, took it away, saying she would shew it to her sister, for 
whom she was buying it. She did not return, but pawned the article. The Lord 
Justice-Clerk Hope’s MSS. contain the following note—‘‘Lorimer—question is 
‘‘ whether offence is theft. Court held it was theft.” 

10 Elizabeth Anderson, 1858, 3 Irv. 65.—John Martin, 1873, 2 Couper 501.— 
O’Brien v. Strathern, 1922 J. C. 55. 
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livery, given to him on the footing that it was to be returned 
when he left the service! If a porter run off with luggage,” 
or shipmasters® or carriers? appropriate goods put into their 
custody for conveyance, the crime is theft. And the same holds 
if a servant take a coat which he has been ordered to convey to a 
tailor’s for repair; ® or appropriate the contents of a parcel given 
to him to deliver;® or a groom sell a horse which he has been 
directed to take out for exercise, or to exhibit in a market.” 

A servant commits theft if he appropriate money given him 
to be delivered immediately in forma specifica to a particular 
person, or to be paid into bank. Appropriation by a solicitor of 
funds entrusted to him by his client for investment has been 
held to be theft, but the practice now is to regard such appropria- 
tion as embezzlement. Where a broker or solicitor receives 
funds from a third party on account of his client, appropria- 
tion is embezzlement.!® A banker, who receives a bill solely for 
collection on maturity, and discounts it before maturity and 
appropriates the proceeds, may be charged with theft of the bill 
or with embezzlement of it or its proceeds. If a servant be 
sent with a banknote to get change,” or a bill be given to him 
that he may cash it, and bring back the proceeds, or pay them to 
another in forma specifica, he commits theft if he appropriate 
the money. Where the accused was sent with a deposit receipt 


1 Hume i. 60, contra.—Alison i. 355, contra.—More ii. 388, 389. 

2 Hume i. 63.—Alison i. 252—i. 263.—Alex. Mackay, 1826, Syme 53. 

8 Jas. Dalziel, 1842, 1 Broun 217 and 425.—Philip Kneen, 1858, 3 Irv. 161. 

4 Hume i. 58, 59, contra.—Alison i. 253, 254, case of Glen there—i. 262.—Jas. 
Mitchell, 1829, Shaw 220; Bell’s Notes 10. 

5 Janet Drummond, 1832, Bell’s Notes 14. 

6 Daniel Macdonald, 1829, Bell’s Notes 15. 

7 Rob. Nicholson, 1842, 1 Broun 370; Bell’s Notes 14. 

8 Hume i. 65, 66.—Alison i. 254, 255.—Daniel A. Murray and Rob. Tait, 1829, 
Shaw 225; Bell’s Notes 15; 28. J. 64.—Duncan Mackintosh, 1835, 13 Shaw’s 
Session Cases 1168; Bell’s Notes 15; 7S. J. 195.—David Field, 1838, 2 Swin. 24; 
Bell’s Notes 16.—Thomas Paterson, 1840, 2 Swin 521; Bell’s Notes 16.—In Lord 
Wood’s MSS. the following note occurs to the case of Jas. Simpson, 1847, who 
pled guilty to theft—‘‘got large sums from employer to pay accounts, and 
“appropriated them.” 

9 Joseph D. Wormald, 1876, 3 Couper 191 and 246.—John B. W. Lee, 1884, 
5 Couper 492. : 

10 William Scott, 1879, 4 Couper 227.—Richard Laing, 1891, 2 White 572. 

11 City of Glasgow Bank Directors, 1879, 4 Couper 161; 6 R. (J.) 19. 

12 Rob. Michie, 1839, 2 Swin. 319; Bell’s Notes 13. 

18 David Stewart, 1830, 5 Deas and Anderson 149.—Samuel Farquharson, 
1830, Bell’s Notes 12. 
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to get payment of a portion of the sum, and a new receipt for 
the balance, and kept the sum, and the new receipt, it was 
observed by the Court that the charge of theft was undoubtedly 
relevant.1 A postman who keeps letters given to him for 
delivery commits theft.? 

The rule is not confined to the case of a messenger. It 
applies where a servant acts as salesman on the premises, and 
under the eye of the employer—not as an agent bound to account, 
but as the hand of the master. A shopman who appropriates 
goods in the shop, or money paid to him by customers, commits 
theft. The principle has been extended to the teller of a bank, 
who has merely to receive and pay money for the bank, the 
money never being in his possession, but in the possession of the 
bank.* A servant would be guilty of theft if, being sent with 
an article to market for the purpose of selling it and bringing 
back the price, he kept the money;® or if he were sent with 
an article to pawn, and appropriated the amount advanced,® 
although there has been no judgment to this effect. Such a 
decision would carry the doctrine of specific purpose and limited 
custody very far, there being in such cases at least a limited 
control and administration on the part of the servant. Still, 
the servant’s duty not being, like that of an agent, to retain the 
money, and account for it at the proper time, but immediately 
to return and hand it over, it may be reasonable to hold his 
act to be theft. The principle of specific purpose and limited 
custody is extended to the case of an article being given to a 
tradesman, that he may perform some operation upon it, and 
return it.? It is theft if a watchmaker appropriate a watch given 
to him to repair;® or a tailor cloth given to him to make into 
a coat;® or a weaver yarn which has been given to him to be 


1 David Stewart, 1830, 5 Deas and Anderson 149, 

2 Hume i. 67, and case of Mackay there, and cases of Laurie: and Oliver in 
note 3. 

8 Hume i. 65, case of Gray in note i.—Alison i. 251, and cases of Chalmers: 
and Murray and Tait there.—Tho. E. Pearse, 1832, Bell’s Notes 10. 

4 Rob. Smith and Jas. Wishart, 1842, 1 Broun 342; Bell’s Notes 11.—See 
also Ronald Gordon, 1846, Ark. 196; 201 note.—Humei. 61, contra. 

5 Watt v. Home, 1851, J. Shaw 519 (Lord Wood’s opinion). 

6 Daniel Fraser, 1850, J. Shaw 365 (Lord Justice-Clerk Hope’s charge). 

7 Alison i. 359, 360, contra. 

8 Geo. Brown, 1839, 2 Swin. 394; Bell’s Notes 9. By this case the previous 
case of Robert Sutherland, 1836, 1 Swin. 162; Bell’s Notes 9, is overruled. 

9 Elizabeth Anderson, 1858, 3 Irv. 65 (Lord Ardmillan’s charge). 
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woven.t It has not been decided whether it would be theft 
if the tailor had made the coat, or the weaver had made the 
web, before the appropriation, but it would probably be held 
to be so.2. If a journeyman tailor receive cloth from his master 
to make a coat, and after making it carry it off, he is guilty of 
stealing the coat; and in the case supposed of the owner of cloth 
giving it to a tailor to be made up, the tailor is just hired to do 
particular work for the employer, as the journeyman tailor is 
hired to give his services to the master tailor.® 

One other case has been supposed of a limited custody, that 
of a person assisting in saving goods from a wreck or a con- 
flagration. It would now undoubtedly be held theft if the 
person assisting were to appropriate recovered property.* 

A person who has had custody of goods as an agent, but 
whose agency has been cancelled, may be guilty of theft if he 
appropriate goods which remain temporarily in his custody after 
he has ceased to be agent.® 

On the other hand, the crime will be embezzlement, if 
the facts do not imply a mere custody, with a duty to deliver 
in forma specifica, or after the performance of a specified 
operation, but only a liability to account. In many cases the 
distinction is so fine as to be almost inappreciable. In so far 
as the decisions make the matter capable of definition, the 
law may be stated thus. The following are cases of theft, if 
there be appropriation :— 

1. A person employed to carry a specific article (even notes 
or coin) to a place or individual, or to get a specific article, and 
bring it back then and there. (The case of a clerk sent with a 
cheque to draw money and bring it back, embraces both these 
elements.) 

2. A person employed to assist the owner in his business— 


1 Watt v. Home, 1851, J. Shaw 519; 248. J. 65; 1 Stuart 125. 

2 See Watt v. Home, supra (Lord Justice-Clerk Hope’s and Lord Wood’s 
opinions). 

3 There are only two cases in which this point seems to have been directly 
raised by the libel, viz.: Richard Gibbons, 1856; Indictment, Adv. Lib. Coll., 
where a person got materials to make up shirts, and after making the shirts 
appropriated them: and Will. Hay, 1861; Indictment, Adv. Lib. Coll., where a 
miller, who had got grain to grind, appropriated the flour which he made. In 
the former case the accused was fugitated, and in the latter a plea of embezzlement 
was accepted, so that neither case forms a direct authority. 

4 Hume i. 63, contra. 

5 Alexander Mitchell, 1874, 3 Couper 77. 
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not as an agent taking a general charge, or superintending a local 
branch, but as an assistant under the master’s eye, and on the 
master’s premises—taking his employer’s goods, or money he 
receives from customers. 

3. A person sent with a specific article to dispose of it by 
sale or pledge, and bring the money back. (This is only stated 
on the authority of obiter dicta.) 

4. A person who receives an article, that he may perform 
a certain operation upon it and return it. 

The distinction between that participation which constitutes 
guilt of theft, and that which amounts only to reset, remains to 
be noticed. To constitute theft by participation, there must 
have been guilty concurrence before or at the time of the theft. 
If there be previous concert, it is not necessary that both parties 
should be together at the time. The most common case of this 
sort is that in which one commits the theft, while another 
watches to prevent detection. But the principle of previous 
concert is carried further than this. It is not necessary to 
constitute guilt by previous concert, that the participator should 
have knowledge of the particular act committed. If a gang of 
thieves go to a town, and lodge together, conducting themselves 
so as to shew that they are engaged in a joint adventure, then, 
although the separate acts committed by each may be unknown 
to the others until after the perpetration, still they are all guilty 
of all the thefts.1_ The acts of each are the acts of all. Nor is it 
necessary that all should go out upon the thieving expedition. 
If one of them stay at home to receive the plunder, he is art and 
part with the rest, by receiving the stolen property in fulfilment 
of the previous plot.? Indeed, the person who remains at home 
may be the greatest criminal. If a person of mature years 
employ children to go out and steal, his guilt is higher than theirs, 
and it is the guilt of theft, not of reset.* 

Further, it is not necessary to constitute guilt that there 
should have been any previous concert, if concurrence at the 
time be proved. ‘‘It is sufficient if the party was conscious of 
“what was going on at the time—if he knew that some article, 


1 Hume i. 115, 116.—Alison i. 289, 290, 291—i. 330, 331. 

2 Hume i. 116, case of Anderson and Marshall there, and case of Wright in 
note 2. 

3 See Hume i. 116, case of Macdonald and Wilson in note 2.—See Scott and 
others, 1836, Bell’s Notes 46. 
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“no matter what, was about to be stolen. If there was privity, 
“even by so slight a communication with the thief as a nod or a 
‘“‘wink, that would make the party so privy guilty of theft art 
“and part.” + 

Hume and Alison incline to hold that a person may be guilty 
of theft without previous concert or privity at the time, and put 
the case that a person steals an article, and instantly repairs to 
the house of a known thief, who secretes it, and receives a share.? 
But, although such facts might indicate previous concert, still, 
unless such concert is established, the crime would not be theft 
but reset. 

Previous conviction of any crime inferring dishonesty is an 
aggravation of theft, and any aggravation which attached to the 
previous offence can be founded on as an additional aggravation.® 
Even the crime of plagium may be aggravated by a previous 
conviction of ordinary theft.* 

A repute that a party is a common thief, that is, gets his 
livelihood or supplements it by thieving, is an aggravation of 
theft. It is thought that if the prosecutor stated the charge 
thus—‘‘and you, the said John Brown, were, at the time of the 
“act of theft above set forth, habit and repute a thief,”’ the charge 
would be relevant.6 Evidence in support of such a charge 
would fall to be led before the jury even if it involved reference 
to previous convictions, but it is not now the practice to libel 
habit and repute as an aggravation of theft.” 

Theft may be aggravated by the thief being a person whose 
duty it is to protect property. A theft by a police-officer while 
on duty is an aggravated offence.® It was formerly not un- 
common to charge such facts as that the thief was the apprentice ® 


1 John Mackenzie and Eliza Johnston, 1846, Ark. 135 (Lord Justice-Clerk 
Hope’s charge).—See also James Docherty and William Scott, 1838, Bell’s 
Notes 46. 

2 Hume i. 115, 116.—Alison i. 331. 8 Crim. Pro. Act, 1887, § 63. 

4 Marion Skeoch, 1855, 2 Irv. 234. 5 Hume i. 92.—Alison i. 296, 297. — 

6 Robert Heron, 1838, 2 Swin. 104 (Lord Moncrieff’s opinion) ; Bell’s Notes 30. 

7 H.M. Advocate v, Hunter, 1890, 17 R. (J.) 57; 2 White 501; especially Lord 
Shand at p. 504—H.M. Advocate v. Browne, 1903, 6 F. (J.) 24. Part II. of the 
Prevention of Crime Act, 1908, makes provision for dealing with habitual 
criminals. 

8 Rob. Ferrie and Will. Banks, 1831, Bell’s Notes 34.—Arch. M‘Callum, 1846; 
Adv. Lib. Coll. 

9 Hume i. 68, case of Mathieson there.—Walter Turnbull, 1822; Adv. Lib. 
Coll. 
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or servant * of the owner, or was a carrier to whom the goods had 
been given for conveyance,’ as specific aggravations of theft; 
and such aggravations must still be libelled if they are to be 
founded on by the prosecutor. 

Theft may be aggravated by the nature of the thing stolen. 
Plagium, or the theft of a child, is a highly aggravated theft, and 
@ previous conviction of an ordinary theft is an aggravation of 
plagium.* Thefts of horses, or cattle, or sheep were formerly, 
and may still be, regarded as aggravated. The value of the 
thing stolen is also an element in fixing the punishment. 


ROBBERY. 


A PERSON accused of robbery ® may be convicted of that crime; 
or of attempted robbery; or of reset; or of theft.6 Where 
assault, or acts amounting to assault, are charged separably, 
the further verdicts of assault; or of assault with intent to 
rob; are competent.’ 

Robbery is the felonious taking and appropriation of property 
in opposition to the will of another under whose personal charge 
it is; and the force that need be used is a matter of degree.® 


1 Will. Vance and others, 1835; Adv. Lib. Coll. 

2 Will. Findlater, 1835; Adv. Lib. Coll. and Lord Justice-General Boyle’s MSS. 

8 Marion Skeoch, 1855, 2 Irv. 234. 

4 Hume i. 88-92, passim.—Alison i. 309-312, passim. 

5 The term ‘‘robbery”’ includes acts which formerly passed under the name 
“stouthrief,” 7.e. housebreaking and there putting the inmates in fear and taking 
things from their personal protection; and attacks by mobs in which the lieges 
were put in alarm and property was carried off. Hume i. 104, 109, 110.—Alison i. 
227.—Cases in Bell’s Notes 44, 45.—Martin Handley and others, 1842, 1 Broun 
508.—Thomas M‘Gavin and others, 1844, 2 Broun 145.—George Smith and others, 
1848, Ark. 473; Edw. Murray, 1879, 4 Couper 315. 

6 Crim. Pro. Act, 1887, §§ 59 and 61; Summ. Jur. Act, 1908, § 5. 

7 Crim. Pro. Act, 1887, §§ 60 and 61; Summ. Jur. Act, 1908, § 5.—A plea of 
guilty may be accepted to any crime of which it would be competent at the trial 
to find the accused guilty.—Law Reform (Miscellaneous Provisions) (Scotland) 
Act, 1940 (3 & 4 Geo. VI. c. 42), § 8. 

8 Hume i. 106, 107.—O’Neill v. H.M. Adv., 1934 J. C. 98. Robbery is 
distinguished from theft in respect that in the former the taking is against the will 
of the custodier by the use or threat of violence; whereas in the latter the taking 
is without consent of owner or custodier clandestinely or surreptitiously. 
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It is not necessary that the property be taken from the 
person. Robbery may be committed by taking from the 
possession of another, as by carrying off sheep from a flock which 
a man is driving on the road, or goods from a ship which he has 
charge of, whether stranded or in port, or from an occupied 
house.! Nor need the violence be actually applied to the person. 
Violent conduct, producing reasonable fear of coercion or bodily 
injury, in consequence of which the owner submits to having his 
property taken from him, or delivers it up to save himself, is 
sufficient to constitute the offence. In judging of the reason- 
ableness of the fear, the whole conduct of the assailant, and the 
age and sex of the person assailed, are considered.’ 

It is not robbery if, by a single and sudden snatch or pull, a 
thing be carried off.4 But it is robbery if the pull be accom- 
panied by such acts as a blow, or pinning the arms to the sides,® 
or throwing to the ground. Any holding of the owner,’ or 
anything approaching to a struggle between him and the 
delinquent, is sufficient to constitute robbery. Nor does it alter 
the offence that the thing taken fell from the owner during the 
scuffle, or was thrown away by him, and was picked up by the 
assailant.® 

It is not necessary that there should be any use of weapons, 
or even gestures of attack.® Indeed, it matters not although 
violence was not at first intended, but results from the owner’s 
resistance. And such violence need not involve any demonstra- 
tion of injury to the person. Should a thief endeavour to steal 


1 Hume i. 106.—Alison i. 230, 231, and cases of M‘Millan and Gordon: and 
Little and others there. 

2 Hume i. 105.—Alison i. 228.—More ii. 384. 

8 Hume i. 105-107.—Alison i. 228, 229, 230. 

4 Hume i. 77.—Alison i. 236, 237, and case of Highlands there. 

5 Alexander Smith, 1833, Bell’s Notes 43. 

6 James Fegen, 1838, 2 Swin. 25; Bell’s Notes 43.—Will. Adams, 1829, 
Bell’s Notes 43. 

7 Helen Melville and others, 1832, Bell’s Notes 43.—John and Alex. 
Givan, 1846, Ark. 9. In this decision the statement of the case of Alexander 
Smith, 1828, Alison i. 237, is declared to be inaccurate. In Lord Justice-Clerk 
Hope’s MSS. the following occurs in reference to the case of Smith—‘‘No doubt 
“that such facts make a robbery.” The case of Neil M‘Gilvray and Thomas 
M‘Millan, 1841, Bell’s Notes 22, where the injured party was caught round the 
body and his watch carried off, the chain being broken, and where the charge of 
robbery was departed from, is marked by the Lord Justice-Clerk Hope in his 
MSS., ‘doubtful.’ 

8 Hume i. 105.—Alison i. 234. 

9 Hume 106, 107. 
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a watch, and the owner, before it has been drawn out of his 
pocket, seize the chain, it is robbery if the delinquent continue 
to pull at the chain and force the watch out of the owner’s hand. 
The converse is also true. If, during an assault or scuffle, not 
commenced with any dishonest intent, the assailant form the 
resolution to appropriate property, the crime committed is 
robbery.” But there must be the intention to appropriate. It 
is not robbery if a walking-stick, or the like, be carried off in the 
heat of a scuffle, without intention to keep it. The question has 
been raised, whether it is robbery, if a man who is endeavouring 
to ravish a woman, take money which she offers to him to induce 
him to desist.4 But there can be no doubt that such a taking 
is not robbery. 

To constitute robbery, the violence, if by menace only, must 
be by threat of present injury, not merely of some future wrong, 
unless it be such as to cause reasonable fear that if the menace 
of future injury be ineffectual, immediate violence will be resorted 
to.5 Further, the violence must be contemporaneous with the 
taking. It is only an aggravated assault violently to exact a 
promise to pay money.® Nor is it robbery if the violence be 
subsequent to the taking. If a thief has got possession of an 
article, and a scuffle ensue with the owner, in consequence of his 
endeavours to recover his property, the crime is theft, not 
robbery.’ Again, if a person has been treated violently, but the 
taking has been subsequent to and disconnected from the 
violence, the offence is not robbery.’ Of course it is not meant 
by this, that if the assailant has reduced his victim to a state of 
incapacity for further resistance—as by striking him so that he 
becomes insensible, or by binding him—that his crime is theft 


1 Hume i. 105.—Helen Melville and others, 1832, Bell’s Notes 43.—John 
Wishart, 1845, 2 Broun 445. 

2 Alison i. 238, 239.—James Purves and George M‘Intosh, 1846, Ark. 178 
(Lord Justice-Clerk Hope’s charge). 

3 Hume i. 108, and case of Wright there. 

4 James Templeton, 1871, 2 Couper 140. 

5 Hume i. 107, 108.—Alison i. 231, 232. 

6 Hume i. 108.—Alison i. 232. 

7 Joan Reid and Helen Barnett, 1844, 2 Broun 116 (Lord Justice-Clerk 
Hope’s charge). The Lord Justice-Clerk Hope’s MSS. in the case of James Wylie 
and others (1846) contains the following note—‘‘Court stated to jury that 
“they thought case one of theft, and that the violence had been committed after 
“the theft, to prevent F (the injured party) from crying out.” 

8 John Dawson, 1835, Bell’s Notes 41. 
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only, if he thereafter take his property. This is robbery of the 
very worst kind. 

It is true of this crime as of theft, that the value of what is 
taken does not affect the offence.? And notwithstanding the 
dictum of Alison, that forcing another to deliver up papers “‘is 
‘not so properly a robbery as a separate offence,” ® a conviction 
of robbery for such an act took place many years after the 
publication of his treatise. One case has occurred of a trial 
for robbery by forcibly taking payment of a debt due to the 
assailant himself. 

As in the case of theft, the property must be truly taken,® 
otherwise the crime may only be attempted robbery. If the 
person assailed take his money from his pocket to deliver it, and 
it fall without the robber getting it into his hand, the crime is not 
complete.’ As regards what constitutes taking or removal, the 
rules applicable to theft are equally so to robbery. If the thing 
be even for a moment removed from the owner’s possession, the 
crime is complete. The crime has been held complete where a 
watch was drawn from the pocket although the chain remained 
round the owner’s neck.® 

Previous conviction of any crime inferring dishonesty may 
be charged as an aggravation in a case of robbery, and any 
aggravation which attached to the previous offence can be 
founded on as an additional aggravation.° Robbery cannot be 
charged as being aggravated by the perpetrator being habit and 


1 James Blair, 1830, Bell’s Notes 43.—Isabella Hollands and John Macginnis, 
1832, Bell’s Notes 44. 

2 Hume i. 105, case of Larg and Mitchell in note 4—i. 108, 109, and case 
of Cranstoun there.—Alison i. 233, 234.—See James Brodie and others, 1842, 
1 Broun 341; Bell’s Notes 45, where the amount taken was 2d.; and John 
Paterson and David Ritchie, 1848, J. Shaw 1. 

3 Alison i. 239. 

4 Jas. Dunipace, 1842, 1 Broun 506. 

5 Donald M‘Innes and Malcolm M‘Pherson, 1836, 1 Swin. 198; Bell’s Notes 44. 

6 Hume i. 108.—Alison i. 233, 234. 

7 Hume i. 104.—Alison i. 236. 

8 Hume i. 105.—Alison i. 234.—Jas. Holland, 1808, Buchanan, part ii. 66 
(Lord Justice-Clerk’s charge). 

9 Jas. Purves and Geo. Mackintosh, 1846, Ark. 178.—See also Will. Cameron, 
1851, J. Shaw 526; and the case of Conolly, from Lord Justice-Clerk Hope’s and 
Lord Wood’s MSS. at p. 26, note 7. (These were cases of theft, but the principle 
is the same). 

10 Crim. Pro. Act, 1887, § 63. 
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repute a thief.1_ Robbery® may be aggravated by being com- 
mitted by means of housebreaking. Although cases do not 
appear to have occurred in practice, it is evident that some of the 
aggravations noticed under the head of theft must be equally 
applicable to robbery. One instance may suffice: it cannot be 
doubted that it would be an aggravation that the person com- 
mitting the act was a police-officer, whose duty it is to protect 
property. 


PIRACY. 


HostILE depredations committed on the seas, without a com- 
mission from any State to authorise them, are piracy. Even 
where a ship is commissioned, those on board may be guilty of 
piracy if they commit depredations on property which their 
commission does not authorise them to capture.* Taking 
possession of a vessel at sea, whether by those on board, or by 
others, or feloniously carrying off goods or persons from ships, 
are acts of piracy.5 But it is not piracy if the master of a ship 
in distress take provisions or spars or the like from necessity, 
paying, or granting an obligation to pay for them.® 

It is not clear whether actual taking is requisite to complete 
the offence. If a ship, without warrant, chase another, firing 
into her, and endeavouring to capture her, but through some 
accident, such as a storm, this result is prevented, has the crime 
of piracy been committed? That such an act is highly punish- 
able is evident, but whether it is piracy is a more difficult, and 


1 Ellen Falconer and others, 1852, J. Shaw 546,— Alison i. 301. 

2 Or stouthrief. Daniel Sillers, 1851, J. Shaw 548, note.—Will. Thompson 
and Geo. Bryce, 1861, 4 Irv. 47. 

3 Hume i. 481, 482, and cases of Kidd: Stalfurde: Love and others: Brown 
and others: and Hews and others there.—Alison i. 638, 639.—More ii. 386; 
Anderson 68. 

4 Hume i. 482, and cases of Kidd: and Potts there. 

5 Hume i. 482, 483, and cases of Dawson and others: and Heaman and 
Gautier in note i. and note *.—Alison i. 639.—More ii. 386. 

6 Hume i. 482. 
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not yet decided, question. But the law that any attempt to 
commit an indictable crime shall be an indictable crime would 
meet such a case! Commanders of ships or others trading with 
pirates shall be adjudged guilty of piracy; and persons belonging 
to any vessel who forcibly board any merchant ship and throw 
goods overboard shall be punished as pirates.® 


WRECKING. 


To lure a ship to destruction by means of false signals wilfully 
given is criminal, and, if death result, is murder. To carry off 
articles from a wreck, although all on board have perished, is a 
crime.2 And by the Merchant Shipping Act, 1894,4 any person 
who takes to any foreign port ‘‘any vessel stranded, derelict, or 
“otherwise in distress, found on or near the coasts of the United 
“Kingdom or any tidal water within the limits of the United 
“Kingdom, or any part of the cargo or apparel thereof, or 
“anything belonging thereto, or any wreck found within those 
“limits, and there sells the same,”’ is liable to penal servitude for 
not less than three years and not more than five years. The 
statute also creates certain minor offences in relation to wreck.’ 
The provisions of the statute referred to have been applied to 
aircraft.® 


1 Crim. Pro. Act, 1887, § 61. 

2 8 Geo. I. c. 24, § 1. 

3 Hume i. 485, 486.—Alison i. 640. If any person be in charge of the vessel 
the act is theft or robbery as the case may be. 

4 57 & 58 Vict. c. 60, § 535. 

5 57 & 58 Vict. c. 60, § 536. 

6 The Aircraft (Wreck and Salvage) Order, 1938 (S. R. & O., 1938, No. 136). 
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EMBEZZLEMENT. 


A PERSON accused of embezzlement may be convicted either of 
that crime; or of theft; or of reset. 

Embezzlement is the felonious? appropriation of property 
which is in the possession of the offender as trustee, agent, factor, 
or other administrator; or which is in his possession with a view 
to his becoming beneficial owner in certain contingencies, as e.g. 
under a contract of pledge * or of sale or return;* or which is in 
his custody for a purpose left unspecific.5 

The appropriation of money is embezzlement, where it is not 
mere notes or gold or silver which have come into the accused’s 
hands as a servant, and which it is his duty to deliver at once, 
but where what is appropriated is an amount for which he is only 
bound to account. Ifa tradesman set up a branch establishment, 
and place a person in charge of it, giving him the control over 
the stock, on the footing that he is to account for his intromissions 
periodically, appropriation of any part of the price paid for 
goods is embezzlement. It is not the notes and coin which he 
receives that he is bound to hand to his master; his duty is only 
to account for value.® 

The same rule applies to appropriation of sums of rents by 
a factor,’ or of the funds of a society by the treasurer, trust-funds 
by a trustee or executor, money paid to a law agent for a client,® 
or the like. It is embezzlement if a public officer keep a sum of 
money received in his official capacity, and for his department, 
Where a woman gave the amount of a fine to a constable “as 
“‘constable,’’ to be paid to the procurator-fiscal, he was held 


1 Crim. Pro. Act, 1887, § 59; Summ. Jur. Act, 1908, § 5.—A plea of guilty may 
be accepted to any crime of which it would be competent at the trial to find the 
accused guilty—Law Reform (Miscellaneous Provisions) (Scotland) Act, 1940 
(3 & 4 Geo. VI. c. 42), § 8. 

2 Allenby v. H.M. Adv., 1938 J. C, 55, emphasised the necessity for dis- 
tinguishing between dishonesty and mere irregularity; and failure to give a 
sufficient direction as to the distinction may result in a conviction being set aside. 

3 Bradley, 1850, J. Shaw 301. 

4 Cowan v. M‘Minn, 1859, 3 Irv. 312. 

5 William T. Keith, 1875, 3 Couper 125.—O’Brien v. Strathern, 1922 J. C. 
55.—See also ‘‘Theft.”’ 

6 Hume i. 61.—Alison i. 356.—More ii. 388. 

7 Hume i. 60.—Alison i. 355.—Alex. G. Fleming, 1885, 5 Couper 552; 
12 R. (J.) 23; 228. L. R. 435 and 591. 

8 John Lawrence, 1872, 2 Couper 168.—Richard Laing, 1891, 2 White 572. 
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properly charged with embezzlement.’ A sheriff-officer who 
appropriates the proceeds of a poinding and sale is guilty of 
embezzlement.2, And an official commits embezzlement if, 
having the money of his employers in his hands for the purpose 
of making payments to their creditors, he falsely take credit for 
sums as so paid away, when he has kept them for his own 
purposes.* Where a postmaster received money, on the under- 
standing that he was to write and address a letter for the person 
who gave him the money, and to enclose in the letter a post- 
office order for the amount, and that he failed to do so, the charge 
was put alternatively as theft or embezzlement. It was 
sustained as a good objection to the charge of theft that the 
money was here given on a footing of agency and negotiation, and 
not to be directly handed over to a third party.4. Again, where 
the accused was charged with receiving ‘“‘£17, or thereby,”’ for 
the special purpose of “paying £9” to one person, and “of 
“‘paying £8, being the balance of said sum of £17 sterling”’ to 
another, it was held that these averments did not constitute 
theft.5 The division of the sum into two parts made it difficult 
to apply the rule of a duty to deliver in forma specifica, par- 
ticularly as the sums to be paid were charged merely as ‘‘£9,”’ 
not “£9 thereof,” and as “£8 being the balance,” etc. It would 
undoubtedly have been theft if two separate parcels had been 
given to the accused, the one containing £9 and the other £8, 
with instructions to deliver the £9 parcel to one person and the £8 
parcel to another. There would then have been two distinct 
acts of stealing, each being a theft of certain notes or coins. But 
in the case of a general delivery of a sum like £17, to be divided 
between two people, the payment to the first person might 
necessitate a change of the specific form of part of the balance. 
If there were three £5 notes and two £1 notes the specific form 
of the money would require to be altered before the first pay- 
ment of £9 could be made. There being thus a power of 
administration given to the accused, he not being used as a mere 
hand, his crime was held not to be theft. It certainly came very 


1 Macdonald v. Macdonald, 1860, 3 Irv. 540; 32S. J. 477. 

2 Malcolm M‘Kinlay and David Macdonald, 1836, 1 Swin. 304.—Jas. Camp- 
bell, 1845, 2 Broun 412. 

8 John M‘Leod, 1858, 3 Irv. 79; 308. J. 521. 

4 Case of John M‘Leod, supra. 

5 Hugh Climie, 1838, 2 Swin. 118; Bell’s Notes 11. 
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near it, so fine is the distinction between the one crime and the 
other. 

In order that the crime may be complete there must be some 
act of appropriation; but a failure to account when called upon, 
or a failure to lodge money in bank at the due date, may amount 
to appropriation when it can be inferred that the accused is 
withholding the money dishonestly.1_ The guilty party usually 
resorts to fraudulent devices, such as making false entries in 
books, or failing to make entries, to conceal his defalcations. 
But the crime is complete although no active steps have been 
taken to conceal the appropriation. Thus where the treasurer 
of a friendly society allowed a balance beyond that which by its 
rules he was entitled to have in hand to accumulate for several 
months, kept his books accurately, and had his statements 
shewing the balance due docqueted by the managing committee 
from time to time, it was held that the crime was complete— 
but the accused had stated in his declaration that he applied the 
arrears to his private purposes.” The appropriation may consist 
in the agent mingling his clients’ funds with his own.’ In the 
same way, if bank directors take advantage of their position as 
such to take large unsecured overdrafts on their own accounts, 
such as an ordinary customer could not obtain, a relevant charge 
of embezzlement may be made against them.* 

This crime may be committed although the trust which is 
broken was itself created by a fraud on the part of the accused. 
If a person who is not a sheriff-officer pretend to be such, and 
induce another to entrust him with a warrant of sale, and 
appropriate the proceeds of the sale, he may be charged with 
embezzlement. Where a partner of a firm used the signature 
of the firm to obtain funds, which he appropriated, he was 
charged with embezzlement, in so far as he did not apply the 
money to the use of the firm, but embezzled and appropriated it.® 
A post office official, being accused of embezzling the postage 
“chargeable or charged by you upon the said letter,” the objec- 


1 Edgar v. Mackay, 1926, J. C. 94; Walter Duncan, 1849, J. Shaw, 270. 

2 Walter Duncan, supra. 

3 John B. W. Lee, 1884, 5 Couper 492; 12 R. (J.) 2. 

4 City of Glasgow Bank Directors, 1879, 4 Couper 161; 6 R. (J.) 19. 

5 Malcolm M‘Kinlay and David Macdonald, 1836, i Swin. 304. 

6 George Smith, 1836, 1 Swin. 301. The relevancy was not discussed, as the 
accused failed to appear. But it is thought that the charge would have been held 
relevant. 
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tion that the words “or charged” were irrelevant was repelled, 
as the postage received, whether an overcharge or not, was a 
payment made to him, and with which he was entrusted in 
virtue of his office. 

Two cases must be noticed which were held to be embezzle- 
ments, but which might now be charged as thefts. In the first,? 
the appropriation by a bookbinder of books left with him to be 
bound was held to be embezzlement, and the reporter remarks 
that although no objection was stated, the question was maturely 
considered. It seems impossible to distinguish that case from 
the later case of the watchmaker appropriating watches left 
with him for repair.2 Two of the judges who tried the earlier 
case of the bookbinder* admitted, in the watchmaker’s case, 
that the later judgment must deprive the former decision of all 
authority. The other case® was one in which the treasurer of 
a society was entrusted with a locked box containing money and 
papers belonging to the society, but not with the key. He 
appropriated the box and its contents. This, it was laid down, 
was embezzlement. But the accused had no control or ad- 
ministration. He had only a bare custody, and his duty was 
to deliver the box as he received it. The subsequent decisions 
make it impossible to regard the offence as being anything else 
than theft.6 The judge,’ who held otherwise, was afterwards, in 
the watchmaker’s case, in the minority. 

Embezzlement may be aggravated by previous conviction 
of any crime inferring dishonesty, and any aggravation which 
attached to the previous offence may be founded on as an 
additional aggravation. It would probably also be held a high 
aggravation that the person committing the embezzlement was 
a public official whose special duty it was to protect property.® 

1 John Reeves, 1843, 1 Broun 612. 

2 Rob. Sutherland, 1836, 1 Swin. 162; Bell’s Notes 9. 

8 George Brown, 1839, 2 Swin. 394. 

4 Lords Moncrieff and Medwyn. Lord Gillies, who presided in the case of the 
bookbinder, had been removed to the Court of Exchequer before the case of Brown. 

5 David Walker, 1836, 1 Swin. 294; Bell’s Notes 11. 

6 Craig v. Ponton, 1829, 2 S. J. 31, where the accused was held properly 
convicted of theft, having broken open a box which had been left in his charge, 
and abstracted the contents; see also O’Brien v. Strathern, 1922 J. C. 55. 


7 Lord Justice-General, then Lord Justice-Clerk Boyle. 
8 Crim. Pro. Act, 1887, § 63. 
§ There is one indictment in which embezzlement is charged as aggravated 


by its being committed by an officer of excise, in the course of his employment as 
such. Thos. Black, 1828, Adv. Lib. Coll. 
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OFFENCES UNDER THE POST OFFICE ACTS. 


THE felonious interception, opening, or detention of letters in 
course of transmission by post is indictable as an innominate 
crime at common law,! but the law as to Post Office offences is 
codified in the Post Office (Protection) Act, 1884, and the Post 
Office Acts, 1908-1935.? 

It has been held that the authority of the sender of a tele- 
gram is sufficient authority to a Post Office official to alter it.® 

Many of the offences under the Post Office Acts, 1908- 
1935, are created by reference to postal packets in course of 
transmission by post. The course of transmission by post lasts 
from the time the packet is delivered to the Post Office, or toa 
letter carrier or other person authorised to receive it for delivery 
to a Post Office, until the time of its being delivered to the 
addressee or to his servant or agent authorised to receive it.4 
Where a postal packet is delivered open to an officer of the Post 
Office in order that he may obtain and insert a money order 
before posting the packet, it may be a question whether the 
officer was acting as agent of the Postmaster-General or as 
agent of the sender of the packet.® 

It is no defence to a charge of an offence under the Post 
Office Acts that the letter tampered with or stolen was a test 
letter prepared for the purpose of testing the honesty of the 
person charged.® 

Any offence against the Post Office Acts inferring dishonest 
appropriation may be aggravated by previous conviction of any 
crime inferring dishonesty, and any aggravation which attached 
to the previous offence may be founded on as an additional 
aggravation.’ 


1 Borland, June 5th 1826 (N. R.); George W. Holmes and Lockyer, 1869, 
1 Couper 221 at pp. 236-237. 

2 47 & 48 Vict. c. 76, § 11 (forgery, and improper disclosure, of telegrams); 
8 Edw. VII. c. 48, §§ 50-78, amended by 25 Geo. V. c. 15. 

3 Alexander J. Hodkinson and Morton, 1903, 4 Adam 219. 

4 The Post Office Act, 1908 (8 Edw. VII. c. 48), § 90. 

5 Robert M‘Elfrish, 1877, 3 Couper 456; 148. L. R. 569. 

6 Peter M‘Vean, 1903, 10S. L. T. 648. 

7 Crim. Pro. Act, 1887, § 63. 
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HOUSEBREAKING WITH INTENT TO STEAL. 


To break into a house with intent to steal is a crime. The rules 
already stated as to what constitutes housebreaking as an 
aggravation of theft apply to housebreaking with intent to steal. 
It is a crime to break into one building with intent to break into, 
or even obtain access to, and steal from, an adjoining building.? 

Although the person may have been prevented from entering, 
if he have actually overcome the security of the building, the 
crime is complete.2 Where the security of the building has not 
been completely overcome the crime is attempted housebreaking 
with intent to enter and steal.* 

Entering a place with intent to steal without any breaking 
into it is not a crime at common law,® but it is housebreaking to 
enter a cellar by lifting a trap-door which was fixed only by its 
own weight because that was an infraction of such security as 
the door gave.® 

It has never been decided whether shipbreaking with intent 
to steal is a relevant charge. In the only case in which it has 
occurred, the prosecutor withdrew the charge.’ But there seems 
to be no principle for holding it not to be criminal. 

By statute ® it is made an offence to break into buildings 


1 Hume i. 102, cases of Macqueen and Baillie: Campbell: Ferguson: Suther- 
land: and Brown and Kelly in footnotes; Alison i. 294. Housebreaking was at 
first only an aggravation of theft. But in 1810, while attempted theft was still 
not recognised as a crime, the Court held that housebreaking with intent to steal 
was itself a substantive crime. 

2 Will. Thomson and others, 1845, 2 Broun 389, and case of James Bell 
noted on p. 391. If a thief break into a building which is in juxtaposition to 
another building and in open communication with it, it seems reasonable to hold 
the buildings to be in the same position in a question of housebreaking, as if they 
were one house. The violation of the security of the one is a violation of the 
security of both. In one case a charge seems to have been sustained where the 
housebreaking was libelled as committed by breaking into ‘‘a byre immediately 
“adjoining the said house, and then passing over a bedstead which formed the 
“division between the said house and byre.”—Jas. Hall and Will. Donnelly, 
1835 (Lord Justice-General Boyle’s MSS.). 

8 James Monteith, 1840, 2 Swin. 483.—There are also numerous indictments 
in the Collection in the Advocates’ Library, containing similar charges. 

4 Thos. Sinclair and another, 1864, 4 Irv. 499.—See also Crim. Pro. Act, 
1887, § 61. 

5 Angus Sutherland, 1874, 3 Couper 74. 

6 Ibid. 

7 John Forbes, 1845, 2 Broun 461. 

8 Act 29 Geo. III. c. 46, the Destruction of Property (Scotland) Act, 1789; 
repealed in part by 8. L. R., 1892. 
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with intent to cut or destroy serge, or other woollen goods in 
the loom, or velvet, or silk goods or goods containing silk in the 
loom, or linen, or cotton goods, or goods containing linen or 
cotton in the loom, or apparatus for making any such manu- 
factures. 

Housebreaking with intent to steal, and attempts thereat, 
may be aggravated by previous conviction of any crime inferring 
dishonesty, and any aggravation which attached to the previous 
offence may be founded on as an additional aggravation. 


OPENING LOCKFAST PLACES WITH INTENT 
TO STEAL. 


In two cases this charge was withdrawn.? There appears to 
be no reason why it should not be relevantly charged. In some 
cases the proof of the intent would be difficult, e.g. if a servant 
were detected using a key to open a desk there might be doubt 
whether there was theftuous intent, as distinguished from mere 
indulgence of curiosity. But it is easy to suppose a case where 
there could not be a doubt, e.g. if a stranger were caught in a 
house, having just burst a lock, or opened it with a skeleton key. 
The question of intent is one of evidence, and there seems no 
reason why the possibility of a difficulty in proof should affect 
the relevancy of a charge, if it plainly implies what is criminal. 
Such offences could now be tried as attempts to commit theft.* 
Frequently in charges of housebreaking or theft the libel states 
that the panel did force open a lockfast safe, desk, cash-box, or 
drawer with intent to steal. It does not seem material how the 
lockfast place is overcome,‘ but if the thief merely use the key 
left in the lock, his crime would be attempted theft, rather than 
opening lockfast places with intent to steal. 

The offence may be aggravated in the same manner as house- 


breaking with intent.® 


1 Crim. Pro. Act, 1887, § 63. 
2 Allan Lawrie, 1837, 2 Swin. 101 note; Bell’s Notes 40.—Will. Mickel, 1844, 


2 Broun 175. 
3 Crim. Pro. Act, 1887, § 61. 4 Hume i. 99, 100, and 101. 


6 Crim. Pro. Act, 1887, § 63. 
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VIOLATING SEPULCHRES. 


ALL unauthorised removal of bodies from graves! or tombs? 
is criminal. If the body be at all moved from its resting-place, 
the crime is complete.? But although the delinquent be scared 
or captured before-he has reached or touched the body, he may 
be punished for the attempt.4 The essence of the crime is the 
disturbing of, or attempt to disturb, the body, and it is im- 
material whether the person charged obtained any benefit or 
that the cemetery was a private one.® 


FRAUD. 


A PERSON accused of fraud may be convicted of that crime; 
or of attempted fraud; or of reset; or of theft.® 

Fraud involves a false pretence made dishonestly in order to 
bring about some definite practical result. It is not necessary 
that the result should be actual gain to the offender or actual 
loss to some victim. Where the practical result is achieved, 
the fraud is complete. The following are examples of the com- 
pleted crime: a doctor certifies, contrary to the fact, that he has 
vaccinated a child, and uses the certificate with the result that 
the child is registered as vaccinated;’? A by a false pretence 
induces B to contract to purchase an article;®* a miner by 
changing identification pins on hutches induces his employer to 


1 Hume i. 85, and case of Samuel there, and cases of Begg: Pattison and 
others: Campbell and others: Wilson: Lawrie: Miller and Hodge: and Steven- 
son or Hodge in notes 1 and *.—Alison i. 461, 462. 

2 Chas. Soutar, 1882, 5 Couper 65. 

3 Alison i. 463. 

4 Alison i. 463.—Geo. Campbell and others, 1819, Shaw 1 and Hume i. 85 
note *.—John M‘Quilken, 1828, Syme 321.—Crim. Pro. Act, 1887, § 61. 

5 H.M. Adv. v. Coutts, 1899, 3 Adam 50. 

6 Crim. Pro. Act, 1887, §§ 59 and 61; Summ. Jur. Act, 1908, § 5.—A plea of 
guilty may be accepted to any crime of which it would be competent at the trial 
to find the accused guilty.—Law Reform (Miscellaneous Provisions) (Scotland) 
Act, 1940 (3 & 4 Geo. VI. c. 42), § 8. 

7 Thomas B. Webster, 1872, 2 Couper 339. 

8 Alexander Bannatyne, 1847, Ark. 361 and 380; J. & P. Coats v. Brown, 
1909, 6 Adam 19 at p. 40.—See also Alexander H. Smith, 1893, 1 Adam 6; Turn- 
bull v. Stuart, 1898, 2 Adam 536; 25 R. (J.) 78. 
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credit him with working more coal than he really did.1 The 
act of the registrar or the employer in making the entry in the 
register or in the business books, and the giving of contractual 
consent by B, are practical results sufficient to render the crime 
complete. 

Formerly it was vital that the fraud should take some 
practical effect, because the law did not recognise attempted 
fraud as a crime.? There was an apparent exception in the case 
where documents were forged for the purpose of committing the 
fraud. In that case the use of such documents with intent to 
defraud was indictable irrespective of whether or not any 
practical result was achieved.* This, however, amounts to the 
crime of uttering as genuine documents known to be forged. 

Attempted fraud is committed when the offender does some 
overt act in execution of his fraudulent design, and the act has 
no practical result. Where, for example, the design is to defraud 
an insurance company, the facts that a false insurance on a pearl 
necklace is taken, that a false robbery is gone through and that 
the insured represents to a broker that the necklace has been 
stolen, may be sufficient to constitute attempted fraud, although 
no claim against the company has been made and the insurance 
money has not been paid. But unless there has been an overt 
act—in execution of the fraud—the consequence of which 
cannot be prevented by the accused, there is no attempt.® 

There are numberless pretences which fall under the head of 
fraud, such as pretending to have an official character, as that 
of notary,® or clergyman,’ or exciseman,® or tax collector,® or 
sheriff-officer® An official under suspension acts criminally if 
he pretend to be able to fulfil his office. 

It is criminal to personate another for any purpose of 


1 Adcock v. Archibald, 1925 J. C. 58.—See also Kerr v. Hill, 1936 J. C. 71 
(false representation to police setting criminal authorities in motion). 
2 James Shepherd, 1842, 1 Broun 325; Michael Hinchy, 1864, 4 Irv. 561. 
8 Duncan Stalker and Thomas W. Cuthbert, 1844, 2 Broun 70; Daniel 
Taylor, 1853, 1 Irv. 230; John Hutchison, 1872, 2 Couper 351. 
4 Camerons, 1911, 6 Adam 456 at pp. 484-486. 
5 Tannahill and Neilson, 1943 J. C. 150 at p. 153. 
6 Hume i. 159, case of Marjoribanks. 
7 Ibid. 172, case of Craighead. 
8 Ibid., case of Reid.—Alison i. 363. 
9 Will. Cruickshank, 1829, Shaw 227; Bell’s Notes 17. 
10 Donald MacInnes and Malcolm Macpherson, 1836, 1 Swin. 198. 
11 Rob. Millar, 1843, 1 Broun 529; Bell’s Notes 65. 
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advantage, e.g. personating in a court of justice; or personating 
a tradesman to get goods;® or the owner of goods to get delivery.® 

It is criminal to assume a character for a purpose of advantage, 
e.g. to pretend to be a collector for a public office or charity ;* 
or to be the agent, or housekeeper, or servant of a person in order 
to get goods;® or to be a messenger sent by the owner of goods 
to get possession;® or to be a farmer, in order to deceive into 
the belief that horses offered for sale are sound;” or to be a 
pensioner, in order to obtain payment of a pension,® or to 
get credit;® or to be a person of means, to get credit,’ or of 
influence, to obtain money on pretence of getting a situation for 
another," or to be a person appointed by a society as inspector, to 
obtain board and lodgings, loans, etc., or to be a friend of a 
person’s relations, to obtain money on the pretext of having 
brought presents from them, the freight of which had to be 
paid.¥ 

Telling false stories to excite compassion,“ or by pretending 
to tell fortunes, or to teach how to make money or recover lost 
property by enchantments,” are common modes of cheating. 
Cardsharping falls under this denomination. A case has 
occurred where confederates acted as if they did not know each 


1 John Rae and Andrew Little, 1845, 2 Broun 476. An Act was passed to 
make this a crime—37 & 38 Vict. c. 36—but such an enactment was quite 
unnecessary for Scotland. 

2 Hume i. 176 and case of Clerk there. 

8 Sam Michael, 1842, 1 Broun 472; Bell’s Notes 8.—Henry and Lucinda 
Hardinge, 1863, 4 Irv. 347. 

4 Will. Cruickshank, 1829, Shaw 227; Bell’s Notes 17. 

5 Hume i. 174, case of Hamilton in note 1.—Burnett 100, ease of Fraser there. 
—Alison i. 364, 365, case of Scott there.—Geo Walker, 1839, Bell’s Notes 64. 

6 Hume i. 174, case of Harvey in note 1.—Alison i. 364.—Henry and 
Lucinda Hardinge, 1863, 4 Irv. 347. (Note.——This was held to be relevantly 
charged as theft.) 

7 Hood v. Young, 1853, 1 Irv. 236. 

8 Hume i. 172, case of Beaton or Macdonald in note 2—i. 174, case of 
Gillies in note 1. 

9 Rob. Meldrum and Catherine Reid, 1838, 2 Swin. 117; Bell’s Notes 64. 

10 Hume i. 174, case of Kirby in note 1—i. 173, case of Hall there.—Alison i. 
363, 364.—Thos. R. M‘Gregor and Geo. Inglis, 1846, Ark. 49.—Adolf Kronacher, 
1852, 1 Irv. 62.—Simon and Roderick G. Macleod, 1888, 2 White 71; 16 R. (J.) 1. 

11 Hume i. 174, case of Douglas in note 1.—Alison i. 364. 

12 Hume i. 174, case of Campbell in note 1.—Alison i. 365. 

18 Hume i. 172, case of Grahame there. 

14 Hume i. 174, case of Rickaly in note 1.—Alison i. 365. 

15 Burnet 173, case of Warren there.—Hume i. 174, case of Hutchison or Arrol 
in note 1.—Alison i. 363, 364.—See also Act 9 Geo. II. c. 5. 
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other, and got money in a railway carriage, by one of them 
pretending to have lost money to the other at cards, and begging 
a loan to enable him to recover his losses.1_ Cases have occurred 
of apprentices obtaining bounty when enlisting, stating that 
they were not apprentices,? and of men labouring under dis- 
qualifying diseases swearing they were healthy in order to get 
bounty on enlistment.® 

Similar cases are: a person obtaining a letter addressed to 
another on pretence that he would deliver it, and opening it; 4 
issuing a false certificate that coal came from a particular 
colliery;® overcharging postage, and appropriating the over- 
charge; ® falsely accusing another to the authorities as guilty of 
crime;” and making a false representation to the police and 
causing investigation to be made although no individual is 
accused.’ It is, however, necessary in commercial matters that 
the misrepresentation must in a real sense affect the subject of 
the bargain and must not be merely collateral to it.® It is not 
fraud to sell an article even above its market price and at the 
same time make statements as to the seller’s future conduct with 
reference to a collateral matter which statements were not 
carried into effect.° But it is fraudulent to fail to disclose 
grassums paid by tenants to the assessor so that they should not 
enter the Valuation Roll with the object of evading payment of 
the rates and taxes assessable in respect of the grassums." Ifa 
servant represent that he will continue in his master’s service 
when he has no intention of doing so in order to get his master 
to become his cautioner, he commits a fraud.” 

If a person obtains goods or money by using a cheque, he 
having no funds in the bank, and knowing that the cheque will 


1 Will. Clark and others, 1859, 3 Irv. 409. 
2 Hume i. 174, case of Munro and Macfarlane in note 1.—Alison i. 364. 
8 Hume i. 174, case of Kinnaird in note 1.—Alison i. 364. 
4 Hume i. 174, case of Borland in note 1.—Alison i. 367, 368, and case of 
Morrison there. 
5 J. & P. Coats v. Brown, 1909 S. C. (J.) 29; 6 Adam 19. 
6 Hume i. 174, case of M‘Nab in note 1.—See also John Reeves, 1843, 1 Broun 
612. 
7 Elliot Millar, 1847, Ark. 355. 
8 Kerr v. Hill, 1936 J. C. 71. 
9 Strathern v. Fogal, 1922 J. C. 73. 
10 Tapsell v. Prentice, 1911 8S. C. (J.) 67; 6 Adam 354.—Turnbull v. Stuart, 
1898, 25 R. (J.) 78; 2 Adam 536. 
11 Strathern v. Fogal, 1922 J. C. 73. 
12 Macleod v. Mactavish, 1897, 25 R. (J.) 1; 2 Adam 354. 
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not be honoured, he commits fraud.t. But the mere drawing of 
a cheque, although there are not funds to meet it, is not a crime.” 
It is necessary that the person charged should have induced 
some one to prejudice himself by reason of the false and fraudu- 
lent statements made. So it is not fraud for one having 
purchased goods to give in exchange a cheque which is not met 
by the bank upon which it is drawn; but to tender a worthless 
cheque and by that means induce some one to part with goods is 
fraudulent. It is a crime to obtain goods or board and lodging, 
with the preconceived intention not to pay for them,‘ although 
no false inducement have been held out,* and obligations to pay 
have been granted.® Passing off as genuine a spurious article 
is criminal; e.g.: if a person supply a different thing from a 
sample, or an adulterated mixture.’ It has been held criminal 
to win prizes at a show by inflating the skins of cattle, and 
affixing false horns to them. Where a person tried to prevent 
the enforcement of a decree, by raising a fictitious summons on 
a false narrative, and procuring arrestment of the sum due under 
the decree in his own hands, this was held to be fraud.® 

Any vitiation of a deed with fraudulent intent, when followed 
by use of it, is a criminal offence.” If an obligation for £20 is 
changed into one for £200 by the addition of an 0, or the date 
similarly altered, that which was really signed becomes a false 
document.“ It is criminal to fill in a testing clause so as to 
antedate the deed with the object of defeating the law of death- 


1 John T. Witherington, 1881, 4 Couper 475; 8 R. (J.) 41; 18S. L. R. 576. 

2 Rae and Linton, 1874, 3 Couper 67; 2 R. (J.) 17; 12S. L. R. 148. 

8 Mather v. H.M. Adv., 1914S. C. (J.) 184; 7 Adam 525. 

4 Jas. Wilkie, 1875, 3 Couper 102. 

5 Jas. Smith, 1839, 2 Swin. 346; Bell’s Notes 64.—Jas. and Rob. M‘Intosh, 
1840, 2 Swin. 511; Bell’s Notes 65.—John Harkins or Harkisson, 1842, 1 Broun 
420.—Jas. Hall and others, 1849, J. Shaw 254.—Adolf Kronacher, 1852, 1 Irv. 
62.—Will. E. Bradbury, 1872, 2 Couper 311.—John T. Witherington, 1881, 4 
Couper 475; 8 R. (J.) 41.—John Hall, 1881, 4 Couper 500; 8 R. (J.) 28; over- 
ruling John Hall, 1881, 4 Couper 438.—Alison i. 362, contra. 

6 William Rodger, 1868, 1 Couper 76. 

7 Hume i. 173, case of Macfarlane there.—Alex. Bannatyne, 1847, Ark. 361. 

8 Jas. Paton, 1858, 3 Irv. 208. 

9 Geo. Kippen, 1849, J. Shaw 276. 

10 Hume i. 160, 161, and cases of Aitken: and Dunbar: and Leatch there— 
i. 160, case of Lindsay and others in note 2—i. 161, case of Falconer in note 1.— 
Simon Fraser, 1859, 3 Irv. 467; 32 S. J. 148 (Lord Justice-General M‘Neill’s and 
Lord Neaves’ opinions). Such offences have been prosecuted as forgery. 

11 John Hutchison, 1872, 2 Couper 351; 45S. J. 40; 10S. L. RB. 25. 
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bed,’ or to erase a portion of a deed, as by making 200 into 20. 
It is also a crime if the writer of a deed insert unauthorised 
provisions.” Making false entries in an employer’s books to 
conceal defalcations is also criminal.’ It is fraudulent to cheat 
a bookmaker by posting after a race is run offers to bet in 
envelopes bearing to be posted before the race was run.’ Destruc- 
tion of documents, whether valuable in themselves or as evidence,® 
and mutilation of business books,* to suppress evidence, or the 
like, are crimes. Of course, if the documents are the property of 
the accused, such action will not be criminal, unless it form part 
of some criminal scheme or proceeding; but where some one else 
has a right or substantial interest in them, or where they form 
part of a legal process or the like, the destruction or mutilation is 
criminal, if there be the intent to defeat other interests.’ 

The use of false weights and measures is criminal. Three 
things are requisite: First, difference between the weight or 
measure and the standard it professes to represent. Second, use 
in knowledge of its defect. Third, except in the case of extensive 
frauds having other elements of criminality, deviation from a 
legal standard, not from a mere customary weight or measure.® 
Such acts as selling underweight loaves of bread or the like, which 
have a weight prescribed by law, are criminal.® A strange case 
has occurred of persons who, being entitled to a customs rebate 
on goods exported, obtained access to the custom-house, and 
removed the weights, substituting lighter ones.!° 

It depends on circumstances how far the action must proceed 


1 Duncan Stalker and Thos. W. Cuthbert, 1844, 2 Broun 70. 

2 Hume i. 160. 

8 Thos. Gray, 1827, Syme 254. 

4 Wood v. H.M. Adv., 1899, 2 F. (J.) 6; Clayton v. H.M. Adv., 1906, 8 F. (J.) 41. 

5 Alison i. 631, and case of Murray there.—Walter Murray and Margaret 
Scott; Bell’s Notes 66.—John Reid and David Reid, 1835, Bell’s Notes 66.—Jas. 
Dunipace, 1842, 1 Broun 506; Bell’s Notes 48.—John Rattray and others, 1848, 
Ark. 406. 

6 Geo. Malcolm, 1843, 1 Broun 620. 

7 There are many provisions in the Bank and Excise and other statutes in 
reference to offences by vitiation or mutilation or transposing of stamps or the like. 
But prosecutions under them are quite unknown, as the common law of Scotland 
reaches such cases.—See Hume i. 169, and case of Brown and M‘Nab there, and 
cases of Ferguson: and Hughan in note 2. 

8 Hume i. 177, 178, case of Dunbar and Forsyth there; Anderson 196 seq. 

9 Hume i. 178, case of Craig there. 

10 Hume i. 173, case of Jack and Ewing there. 
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to constitute the completed crime.1 It is, however, necessary 
that the fraud must have been carried into some effect by an 
overt act, for mere conception of a scheme is not enough: the 
fraud must have passed beyond the stage of preparation and 
entered the stage of perpetration.? 

Practical cheating divides itself into two classes: first, where 
an article is made over to others as being that which it is not; 
and, second, where fraud is done in order to defeat the rights or 
privileges of others. The cases of supplying adulterated oat- 
meal,® and putting cattle with inflated skins and false horns into 
competition for prizes,* are instances of such cheating. 

The second class of offences by practical cheating embraces 
all cases of vitiation or destruction of deeds, concealment of 
property by an insolvent person, or by a solvent person who 
pretends to be insolvent,® or the like. The overt acts in such 
cases,® combined with the intent to defraud, constitute a com- 
plete offence. And where the overt act is to obstruct “‘or defeat 
“the course of justice,’ the same rule holds.’ 

There are other frauds which, from their peculiar character, 
or from their being connected with offences belonging to other 
classes, must be treated of separately, and which, to prevent 
repetition, have not been mentioned; or, if mentioned, have not 
been fully treated of in this chapter.® 

All frauds may be aggravated by previous conviction of any 
crime inferring dishonesty, and any aggravation which attached 
to the previous offence may be founded on as an additional 
aggravation.® 


1 Geo. Kippen, 1849, J. Shaw 276 (Lord Moncrieff’s opinion). 

2 H.M. Adv. v. Cameron, 1911 8. C. (J.) 110; 6 Adam 456. 

8 Alex. Bannantyne, 1847, Ark. 361. 

4 Jas. Paton, 1858, 3 Irv. 208. 

5 Clendinnen v. Rodger, 1875, 3 Couper 171. 

6 Richard F. Dick and Alex. Lawrie, 1832, 48. J. 594; 5 Deas and Anderson 
513.—Chas. M‘Intyre, 1837, 1 Swin. 536; Bell’s Notes 64.—Duffus v. Whyte, 
1866, 18. L. R. 124. 

7 Geo. Kippen, 1849, J. Shaw 276. 

8 Such offences are fraudulent bankruptcy—fraudulent concealments by 
solvents—fire-raising or sinking ships to defraud insurers—falsehood in registra- 
tions of births, marriages, and deaths. 

9 Crim. Pro. Act, 1887, § 63. 
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UTTERING AS GENUINE. 


THIS crime consists in uttering as genuine writings known by 
the utterer to be forged.1_ The forging of the writ is of importance 
as bearing on the utterer’s knowledge. The crime is complete 
when the writing is dishonestly used towards the prejudice of 
some person, but it is not necessary that any person should 
actually have been injured, or that any definite practical result 
should have been attained, by the use.* The offence can only 
be tried on indictment.4 

Only those writings which bear to be authenticated by some 
person can become the subject-matter of a charge of uttering; as, 
€.g., a probative deed or an informal document bearing to be 
signed. But authentication by the signature ‘‘A”’ bearing to be 
adhibited by some other person with A’s authority,5 and even 
authentication by initials or mark,® will do. The essence of 
uttering is that it involves a false pretence as to the genuineness 
of the signatures, of granter or of instrumentary witnesses, as 
authenticating the contents of the document to which they 
are attached. If there is no false representation in that respect, 
then however untrue may be the statements contained in the 
document, it cannot become the subject-matter of a charge of 
uttering, though its use may amount to fraud.’ 

As regards the forging of the document, it does not matter 
whether it be done with pen and ink, or by engraving, or any 
other process,® or that the execution be very clumsy,® or the 
document be badly framed, or the signature misspelled. Even 
the substitution of one Christian name for another, or the 


1 Simon Fraser, 1859, 3 Irv. 467 at p. 475. 

2 Barr v. H.M. Adv., 1927J.C. 51 at p.54. [That the word “‘forgery”’ was of 
ambiguous use in the older practice may be gathered by comparing Hutchison, 
1872, 2 Couper 351 at p. 358, with Stalker, 1844, 2 Broun 70 at p. 78.] 

8 Hume i. 153-154.—John Smith, 1871, 2 Couper 1 at pp. 9-10. 

4 The Crim. Pro. Act, 1887, § 56, enabled this crime to be indicted in the 
Sheriff Court; but the section referred to has not been applied to summary 
prosecutions by the Summ. Jur. Act, 1908, § 5. 

5 Daniel Taylor, 1853, 1 Irv. 230. 

6 Alexander and Gillies, 1831, Bell’s Notes 50. 

7 Simon Fraser, 1859, 3 Irv. 467. 

8 Burnet 181, and case of Scott and Adamson there, and Hume i. 141, note 4. 

9 John M‘Lennan and Kenneth Mackenzie, 1840, Bell’s Notes 56.—In the 
case of Peter Ross, 1849, it was objected to the relevancy, “‘that the writing, 
“‘ex facie, could not be supposed by anybody to be a genuine document.” The 
objection was repelled, the question being one for the jury. Lord Cockburn’s MSS. 
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omission from, or addition of, a name to the name of the person 
whose deed it is intended to simulate is immaterial.1 Further, 
it does not matter although the document be deficient in 
statutory or other solemnities, as by being written on unstamped 
paper, or on a wrong stamp. The writing may be of the most 
informal kind, such as a letter or receipt.” And although it be 
one which, if genuine, would not be available for any practical 
purpose in Scotland, it may still be the subject of a criminal 
charge. Where a person swore that he had an English diploma, 
and when charged with perjury produced a forged one, he was 
held properly charged with uttering as genuine.’ All that is 
necessary is that the writing, of however common a character, 
or however deficient in solemnities, should tend to prejudice the 
interests of others.4_ And this may be so where the writ has any 
serious purpose as a live document.® Where, however, the 
writing represents something of purely historical interest, such 
as the letters of authors long dead, the sale of the letters as 
genuine is fraud rather than uttering.® To use a false receipt in 
place of a lost one is criminal, and it is no defence that the money 
referred to in it was paid.’ To place a false signature on a bank 
receipt is forgery, although such signature was unnecessary.® 

Forgery includes the following cases :— 

First, where the whole document—corpus and signature—is 
fabricated. 

Second, where the signature of granter or of witnesses alone 
is simulated. 

Third, where a writing is placed above a genuine signature 
without the authority of the subscriber. 

Fourth, where substantial alterations are made in the body 
of a genuine document, so as to give it a different practical 
effect from that which was intended. 


It appears to be a question not definitely settled, whether 
to constitute forgery the document must be obligatory. An 


1 Hume i. 141, case of Nisbet there, and cases of Elliot: and Davidson in 
note 1.—Alison i. 371, 372, and case of Gillespie there. 

2 Hume i. 146, 147.—Alison i. 382, 383. 

8 James Myles, 1848, Ark. 400. 

4 Hume i. 150. 

5 Will. Rhind, 1860, 3 Irv. 613.—Daniel Taylor, 1853, 1 Irv. 230; Hume i. 140. 

6 Alexander H. Smith, 1893. 1 Adam 6 at p. 25. 

7 Hume i. 154, 155. 

8 John Henderson, 1830, 5 Deas and Anderson 151. 
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opinion seems to have been indicated that it must be obligatory. 
It is thought that this is not consistent with principle, and cannot 
be supported by authority. The prejudice which may result 
from a forgery does not depend upon the document being 
obligatory. A forged threatening letter, or a forged letter falsely 
announcing a death, may produce results more disastrous than 
the mere pecuniary loss which a forgery of an obligatory character 
is likely to occasion. There is no authority for the doctrine. 
Hume speaks of “making and publishing of a writing to the 
“prejudice of another, as the signed instrument of a person who 
“has not signed it.”’® And, again, ‘“‘among private writings it 
““is not confined to those which, like bills, bonds, or bank notes, 
“are calculated for patrimonial profit: It applies equally to 
“all such forgeries as tend to any purpose of personal security 
“‘or revenge, or other gratification or advantage, in itself of a 
““grave and serious nature, and by the panel deemed sufficiently 
“material to be compassed in this way.” It is easy to suppose 
a case within the definition, in which there would be no element 
of obligation. Suppose that, in order to prevent a person from 
voting at an election, forged letters in the names of relatives 
announcing the illness or death of members of the voter’s family 
residing at a distance were posted so that they arrived the day 
before the election, such a case would be within Hume’s definition. 
The language of Alison is less clear—‘‘It is equally forgery to 
“imitate the subscriptions of persons to the most irregular as to 
“the most solemn instruments, provided the writing be of such 
‘‘a kind as was intended to create an obligation against the party 
“‘whose subscription is counterfeited, or seriously to affect his 
‘“‘patrimonial interest.’”’? This is his general definition, and 
in elaborating it he says, ‘‘Forgery may be committed of all 
“writings intended to be obligatory,” etc. But he immediately 
adds, “‘Nay, the same holds of the forgery of writings intended to 
‘‘answer any purpose of personal security or revenge, or any 
“other gratification or advantage in itself of a grave and serious 
“nature.” 4 As regards practice, the indictments in which the 
uttering of ‘any forged writings” has been libelled are very 


1 Henry Imrie, 1863, 4 Irv. 435. 
2 Hume i. 140. 

3 Alison i. 381, 382. 

4 Alison i. 383. 
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numerous. And the question was raised in several cases, and 
the objection to the charge repelled. 

It is not essential that there should be any imitation of hand- 
writing. It is forgery to sign the name of a person who cannot 
write,® or the name of another on a false pretence that he gave 
authority to sign,* or if a person sign his own name with the 
intention that it shall pass as that of another of the same name, 
or as that of a person having a certain position or character, 
when in reality he—the forger—has no such position.® Thus 
it is forgery if a person sign his own name on a bill, so as to make 
it appear to be the name of a person carrying on business as a 
partner of a firm, and there be no such firm.* And it is forgery 
to get a person to sign his name and to pass it off as that of 
another person of the same name.’ But it is probably not 
forgery where a person makes use of an assumed name and 
signs documents with that name.® 

It is forgery to obtain by false representations the execution 
of a deed as for a third party, by notaries and witnesses. 
Although it is the notaries and witnesses who sign, still the 
persons who procure the signature are guilty, as they obtain that 
which is not the deed of the party for whom the notaries sign, 
and use it as his deed.® On the same principle, it is forgery if 
notaries, for purposes of their own, sign a deed for another on 
the false narrative that they were authorised to sign for him,” or 


1 Besides a number of indictments in the Adv. Lib. Coll., the following cases 
may be referred to, in all of which relevancy was found: Will. Foodie and John 
Campbell, 1837, 1 Swin. 509; Bell’s Notes 54.—Walter H. Smith, 1840, 2 Swin. 
525.—John Neil, 1845, 2 Broun 368.—David Howieson, 1847, Ark. 237.—Arch. 
M‘Millan, 1859, 3 Irv. 317. This case was brought before the whole Court on a 
separate question; but no objection was raised from the Bar or by the Court to 
the charge of uttering of a forged “‘letter or other writing.”’ 

2 John M‘Leod, 1858, 3 Irv. 79; 30 8. J. 521.— Will. Rhind, 1860, 3 Irv. 613.— 
Will. Cregan, 1879, 4 Couper 313; 178. L. R. 268.— John Daniel, 1891, 3 White 103. 

8 Hume i. 141.—Alison i. 374. 

4 Daniel Taylor, 1853, 1 Irv. 230; 25S. J. 403. 

5 Hume i. 142, and note 1.—Alison i. 376.—More ii. 390.—Alex. J. P. Menzies, 
1849, J. Shaw 153.—See also Will. Duncan and Alex. Cumming, 1850, J. Shaw 334. 

6 Jas. Hall and others, 1849, J. Shaw 254. 

7 Jas. Hendry, 1839, Bell’s Notes 49. 

8 Griffen v. H.M. Adv., 1940 J. C. 1. 

9 Hume i. 143, 144, and cases of Donaldson: and Watson there.—Alison i. 378. 
—Jas. Dougherty and others, 1844, 2 Broun 159. 

10 Hume i. 143, and case of Strachan and Hunter there.—Alison i. 377, 378.— 
An indictment charging a notary with the crime of forgery by signing and uttering 
a document in the circumstances above described was raised some years ago. 
(Will. Galloway, 1857, Adv. Lib. Coll.) 
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if a notary draw a deed relating a seisin of lands which he never 
gave, and append imaginary names to it as witnesses.1 It is 
forgery if a messenger draw up a false execution, and write the 
name of a witness, or pretended witness, at the bottom of it; ® 
or if a person, having a reason to antedate a deed, put in names 
of pretended witnesses.2 Indeed the mere adhibiting of false 
signatures of witnesses to a document otherwise unexceptionable, 
whether by the granter or any one else, is forgery. For the use 
of that deed as valid is fraudulent, and it is injurious that a deed 
be passed off as binding, which, if the truth were known, would 
be held null.4 

It follows that it is forgery to put the signature of a fictitious 
person,® or of a dead person * to a document. 

Where the forgery is of a subscription, it need not be com- 
plete, but may be of a signature by initials only,’ or even by 
mark, and it is immaterial whether such was the person’s usual 
mode of signature.’ It has not been decided whether the making 
of the mark is sufficient. In the cases that have occurred, the 
accused was charged with also writing the words round the mark. 
But these words are part of the body of the deed, and there seems 
no reason why the addition of the false mark should not be held 
to be forgery. Suppose a John Brown, who cannot write, has 
got a document written for him, including the words “John 
** Brown, his mark,” and has put it aside without placing his mark 
upon it, either from having changed his mind, or from there being 
some reason for delay, and that some one were to add the mark, 
and use the writing, it is thought that this would be forgery. In 


1 Hume i. 146.—Alison i. 380, 381. 

2 Will. Brown, 1839, 2 Swin. 478; Bell’s Notes 51.—Simon Fraser, 1859, 
3 Irv. 467. 

8 Hume i. 145, 146.—Alison i. 381.—Simon Fraser, 1859, 3 Irv. 467. 

4 Hume i. 145.—Alison i. 381.—Michael Steedman, 1854, 1 Irv. 369 (Lord 
Cockburn’s opinion).—Simon Fraser, 1859, 3 Irv. 467. 

5 Hume i. 142, and case of Forrester in note 2—i. 143.—The point seems to 
have been undecided when Hume wrote.—Alison i. 374, 375.—More ii. 390.— 
Jas. Hall, 1849, J. Shaw 254 (Lord Justice-Clerk Hope’s charge).—The other cases 
illustrative of this point are too numerous for quotation. In the case of Andrew 
Ovens, 1828, the Lord Justice-Clerk Boyle said ‘‘that it ought to be known that if 
‘‘ persons put fictitious names of fictitious individuals or firms on bills and passed 
“them, they were guilty of forgery.”” Lord Wood’s MSS. 

6 Jas. Aitchison, 1833, Bell’s Notes 56. 

7 Alex. Humphreys, 1839, Bell’s Notes 50. 

8 Duncan Cattanach, 1840, 2Swin. 505; Bell’s Notes 51.—Archibald M‘Millan, 
1859, 3 Irv. 317; 318. J. 175. 
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one case, the adhibiting of the mark alone seems to have been 
charged as forgery, and the writing of the words round it stated 
as part of res geste.+ 

A false use of a genuine signature may be forgery. It is 
forgery to cut off a genuine signature from one deed and affix 
it to another; also, to write on the space above a genuine sub- 
scription without the authority of the person whose signature it 
is.2 But it is not forgery to write what the person who signed 
intended or understood was to be written, even though what is 
written be falsehood;? or to fill up a bill-stamp, signed blank, 
for the stamp is a mandate to fill it up with such a sum as it will 
cover.4 But it may be forgery so to mutilate a bill by cutting 
part of it off, that the obligation implied in it is substantially 
changed.> It is forgery also to alter the figures in a cheque or 
bill, as by adding a cipher to £6, making it £60, or adding the 
letters “ty” to the word “‘six.”’ ® 

As regards forged writings, it is essential to the completion of 
the crime of uttering that the writing be feloniously used as 
genuine because forgery per se is not a crime.’ The uttering is 
complete by any attempt to use the document as genuine 
towards the prejudice of another, however unsuccessful, or 
however soon it is withdrawn. Where the forger disposes of 
the forgery to an accomplice who knows its true character there 
is no uttering as genuine.® Merely giving it to another for 
preservation, or to look at, is not uttering because such giving is 
not towards the prejudice of anyone.” But to offer a cheque 


1 Rob. Gillies, 1831, Bell’s Notes 50. 

2 Hume i. 145, and case of Halliday and others there (and in Appendix, vol. ii. 
522), and cases of Forbes in note a and Binning in note 2.—Alison i. 379, 380.— 
More ii. 300.—Rob. Brown, 1833, Bell’s Notes 51.—Duncan Stalker and Cuthbert, 
1844, 2 Broun 70. 

8 Simon Fraser, 1859, 3 Irv. 467; 32S. J. 148. 

4 Alison i. 379, 380. 

5 Thomas Forgan, 1871, 2 Couper 30; 43S. J. 427; 8S. L. R. 493. 


6 William Mann, 1877, 3 Couper 376; 14 S. L. R. 276.—Thos. Mackenzie, 
1878, 4 Couper 50. : 


7 Barr v. H.M. Adv., 1927 J. C. 51. 
8 Hume i. 153, 154.—Alison i. 402, 403.—John Smith, 1871, 2 Couper 1 at 
pp. 9-10. 
9 Hume i. 150, note 1. 
10 John Reid, 1841; Bell’s Notes 58, where a person having forged another’s 
name as joint acceptor on a bill-stamp, handed it to a third party, only in order 
that he might sign as drawer and endorser. The indictment was withdrawn, and 


in a new one this proceeding was only set forth narrative-——John Allan, 1834, 
68. J. 321. 
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for payment, or a bill to be discounted, either personally or by 
the hand of another," or to dispatch the writing by post,® or to 
register it either for diligence, or in any case where registration 
is required by law, completes the crime. It has not been 
decided whether registration for mere preservation constitutes 
uttering.’ 

It is uttering to present a blank bill-stamp with forged 
signatures upon it, that the person to whom it is delivered may 
fill up and discount the bill, or keep it as a security.4 But it 
has not been decided whether the crime is complete if it be 
merely handed to another to be written out;® and it is difficult 
to see how this alone could complete the crime. 

The uttering is complete if the writ be placed in another’s 
repositories, and after his decease the person who placed it there 
allow it to be used as genuine,® or if it be produced in a judicial 
process, whether this be done by the party interested, or by any 
one instructed by him.’ It is common for the guilty party to 
employ an innocent person to utter the forgery. Should the 
person be stopped before he has presented it, the giving of the 
forgery to him would probably be held to be uttering. Whether 
the giving or posting of the false writ to an agent, to be produced 
in a judicial proceeding, be enough, is a more difficult question.” 

The writ must be put out of the possession of the delinquent. 
Where a person in handing a bill to another, let it fall, the utter- 
ing was held incomplete. 


1 John Reid, 1842, 1 Broun 21; Bell’s Notes 57. 

2 Will. Harvey, 1835, 13 Shaw 1170; Bell’s Notes 57.—Will. Jeffrey, 1842, 
1 Broun 337.— John Smith, 1871, 2 Couper 1. 

8 Hume i. 154.—Alison i. 403.—More i. 390. 

4 Michael Steedman, 1854, 1 Irv. 360.—John Potter, 1854, 1 Irv. 458.—James 
Alexander, 1865 (unreported). 

5 Case of Steedman, supra. 

6 James Shepherd, 1842, 1 Broun 325; Bell’s Notes 58. Duncan Stalker and 
Cuthbert, 1844, 2 Broun 70. 

7 Francis Adams, 1820, Shaw 21. 

8 Jas. Aitchison, 1835, Bell’s Notes 57. 

9 Bell in his Notes, p. 57, quotes a case—Rob. Meldrum and Catherine Reid, 
1838—as shewing that a forger may utter to an accomplice who is in the knowledge 
of the forgery. This is incorrect. Criminal uttering of a forgery is uttering as 
genuine, which is inapplicable in the case of an accomplice. See John Horne, 
1814, Hume i. 150, note 1. 

10 Francis Adams, 1820, Shaw 21.—Alex. Bailie, 1825, Shaw 131.—Geo. 
Wilson, 1861, 4 Irv. 42.—Alison i. 403, 404, contra. 
11 Alison i. 402, case of Devlin there. 
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The uttering must be fraudulent. A nice question has been 
raised, whether a person can feloniously utter another person’s 
signature, appended by him with that person’s authority, he 
intending it to be received as the genuine signature.? Lord 
Cockburn’s MSS. bears: “If the jury believe that authority 
“siven, was it a criminal uttering guoad the Bank, which relied 
“on the names being genuine? I told the jury that if they 
‘believed that the prisoner had mistaken his rights and his duty 
“‘and said nothing to the Bank innocently then they could not 
“convict; but that if they thought that he was consciously mis- 
“leading the Bank, then his having signed their names by their 
‘“‘permission, was no defence.’”’ The point was pleaded in 
defence in a case at Glasgow Circuit, but the jury negatived® 
the alleged authority. 

The uttering need not have the immediate effect of injuring 
another. Posting a false writ is uttering although it never reach 
the addressee,’ or the addressee does not use it.5 It might be a 
relevant defence that the sending of the document was only for 
preservation, but the burden of proof of this would be on the 
accused. 

It is not necessary that the document uttered be for a purpose 
similar to that for which documents are ordinarily used.6 In 
the case already noticed, of a forged diploma being used to 
disprove a charge of perjury, the objection that this use was not 
germane to the intent of the instrument, and that therefore it 
was not the uttering of a forgery, was repelled. Again, a bill 
was held uttered by being used to enable a creditor to concur 
with the accused in applying for sequestration.’ 


1 Will. Waiters, 1836, 1 Swin. 273; Bell’s Notes 58. 

2 David Ross, 1844 (Lord Cockburn’s MSS.). 

8 David Anderson, May 9th 1923. 

4 Will. Hervey, 1835, 13 Shaw 1170; Bell’s Notes 57.—Will. Jefirey, 1842, 
1 Broun 337; Bell’s Notes 57. 

5 John Smith, 1871, 2 Couper 1; 438. J. 225; 88. L. R. 331. 

6 Jas. Myles, 1848, Ark. 400. 

7 Jas. Bonella, 1843, 1 Broun 517; Bell’s Notes 59. 
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RESET. 


TuIs crime consists in knowingly receiving articles taken by 
theft, robbery, embezzlement, or fraud,? and feloniously retain- 
ing them,? or being privy to the retaining of property that has 
been dishonestly come by. It is committed where one who was 
not a party to the appropriation guiltily receives.* It is reset 
for a person to connive at a third party possessing or retaining 
the stolen goods, even if the person charged never laid a finger 
on the property stolen.® 

The property must have been dishonestly taken. In one 
case the police, after capturing the thief, returned the property 
to him, that he might deliver it to a broker, who, he said, had 
instigated the theft; by whom accordingly it was received. 
This, it was argued, was not reset, as the property was in the 
possession of the police, and the thief acted only as the messenger 
of the police in taking it to the receiver. The Court did not 
decide the point. The charge was withdrawn.* But a law agent 
who on instructions recovered for a price the stolen goods from 
the thief was found not guilty of reset.’ 

There must be guilty knowledge. It is not sufficient that 
the accused had suspicions. And there must be an actual 
receiving, either by taking the property into possession, or by 
being privy to its being retained from the owner.’ It is not 
enough that the accused harbours the criminal, if the property 
do not pass into his custody, but remains on the other’s person.’° 
But it is not necessary that he be directly informed that the 
property has been dishonestly come by.“ Neither does it matter 


1 Including stouthrief (Hume i. 113.—Alison i. 328; Anderson 185). 

2 Crim. Pro. Act, 1887, § 58. 

8 Daniel Clark, 1867, 5 Irv. 437; 39S. J. 475; 48. L. R. 83. 

4 Rob. and Agnes Black, 1841, Bell’s Notes 46.—John Mackenzie and 
Eliza Johnston, 1846, Ark. 135. 

5 H.M. Adv. v. Browne, 1903, 6 F. (J.) 24.—Lord Justice-Clerk Macdonald, 

. 26. 

- 6 Alex. Hamilton, 1833, Bell’s Notes 46; 5S. J. 207. 

7 Cook’s case, May 18th 1917 (n.r.). 

8 Hume i. 114 and case of Johnie in note 1.—Alison i. 329, 330.—Isabella 
Mould, 1835, Bell’s Notes 46. 

9 Hume i. 113.—Alison i. 328. 


10 Ibid. 
11 Hume i. 114.—Alison i. 330.—Ann Mizzlebrook and Andrew Macdonald, 


1826, Syme 18 (Lord Justice-Clerk Boyle’s charge); M‘Cartney v. H.M. Adv., 
June 9th 1943 (N. R.), approving Hume. 
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whether he receive it directly from the offender, or through other 
hands,! nor on what footing he receives, whether by purchasing 
the property, or lending upon it, or merely agreeing to take 
charge of it. Indeed, he need not take it into his possession by 
handling it at all. If the first offender with his knowledge hide 
the property, even in a hole in a wall, and he connive at this, he 
is guilty. Further, it is not necessary that the guilty knowledge 
be simultaneous with the receiving. Ifa person receive property, 
and afterwards come to the knowledge that it was dishonestly 
come by, he commits reset if he continue to keep it.? 

There must be criminal intent to retain from the owner.* 
But the receiving with intent to retain is sufficient, without 
continued retention.5 This will hold even if a thief being 
pursued, rush into a house and hand the property to a friend, 
and it be immediately thereafter found in his pocket, or thrust 
into a hiding-place.6 A wife is not in the ordinary case held 
guilty of reset if she conceal property to screen her husband, 
without proof of active participation.’ There may be reset of 
plagium.® 

It is not reset to receive the produce of the sale or pledging 
of property dishonestly obtained. But where the property is 
money the question has been raised, although not decided, 
whether, if the criminal have got the money changed, it is 
reset to receive the change.® It is thought that reset in the case 
of money must be judged of by the same principles as in the 
case of other articles. Any other rule would lead to anomalous 
results.1° 

Reset may be aggravated by previous conviction of any 
crime inferring dishonesty, and any aggravation which attached 
to the previous offence may be founded on as an additional 
ageravation." It is not competent to charge such aggravations 


1 Hume i. 114.—Alison i. 329. 
2 Hume i. 113.—Alison i. 329.—More ii. 385. 
8 Helen Russell and others, 1832, Bell’s Notes 46. 
4 Hume i. 115. 
5 Alison i. 333. 
6 Alison i, 333, 334, and case of Finlay and others there. 
7 Alison i. 338, 339, and case of Rennie there.—John Hamilton and Mary 
Hamilton, 1849, J. Shaw 149. 
8 Margaret Cook, 1897, 2 Adam 471. 
9 Will. L. White and others, 1848, Ark. 459. 
10 W. White and others, 1823, Shaw 106. 
11 Crim. Pro. Act, 1887, § 63. 
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as that the accused is habit and repute a thief, or habit and 
repute a resetter.” An attempt was once made to charge as an 
aggravation that the resetters were the parents of the thief; * 
and this might be relevant. If the resetter were a person whose 
special duty it was to protect property and prevent crime, as, 
e.g., a jailer or constable, his offence would be an aggravated 
one. A certain latitude of locus and time is allowed in libelling a 
charge of reset.4 


BANK-NOTE OFFENCES. 


To utter as genuine bank notes which are known to be forged 
is an indictable offence at common law. There is a specialty in 
the case of such notes in respect that it is also an indictable 
offence to vend them at less than their face value even where 
they are vended as fabrications and so not uttered as genuine.® 
It is impracticable to enumerate the statutory provisions 
under which the forging, or making instruments for forging, 
bank notes, or excise or post stamps, or the possession of such 
instruments or materials for making them, are criminal.6 The 
most important are contained in two Acts (still in force as regards 
Scotland only), namely, 41 Geo. III. c. 57, which relates to the 
notes of private banks; and the Bank Notes (Forgery) Act, 1805 
(45 Geo. III. c. 89), § 1 of which applies to notes of private 
banks and the remainder of which applies to notes of the Bank 
of England.’ Prosecutions for forging notes of the Scottish 
Banks are commonly libelled as contraventions of § 1 of the 
latter Act. The remaining sections of that Act apply to Bank of 


1 Houston Cathie, 1823, Shaw 93. 

2 Case of Cathie, supra.—Alison i. 302.—See also Burns v. Hart and Young, 
1856, 2 Irv. 571; 29S. J. 93. 

8 Alex. M‘Craw, jun., and others, 1831, Bell’s Notes 187. 

4 Gold v. Neilson, 1908 S. C. (J.) 5; 5 Adam 423.—Maguire v. H.M. Adv., 
1908 8S. C. (J.) 49; 5 Adam 539. 

5 Hume i. 150: case of Horne in note 1.—Alison i. 406, 407: cases of Hendrie 
and M‘Millan there.—Will. Cooke, 1833, Bell’s Notes 58. 

6 Hume i. 168.—Alison i. 391, 392. 

7 Arch. and Susan Miller, 1850, J. Shaw 288 (indictment).—John H. Greatrex 
and others, 1867, 5 Irv. 375.—Andrew Clunie, 1882, 4 Couper 576. 


70 CRIMINAL LAW OF SCOTLAND 


England notes in Scotland,! but three of the sections (2, 6, and 7) 
have been applied to foreign currency in Scotland as they 
apply to Bank of England notes.? 


MERCHANDISE MARKS FRAUDS. 


By the Merchandise Marks Acts, 1887-1938,° doing or causing* 
the doing of any of the following acts is an offence :— 


1. Forging a trade mark;*® that is (a) without proprietor’s 
assent making his trade mark or a mark so similar as to be 
calculated to deceive, or (b) falsifying a trade mark by alteration, 
addition, effacement, or otherwise.® 

2. Falsely applying to goods a trade mark, or marks, so 
resembling the true one as to be calculated to deceive.” 

3. Making a die, block, machine, or other instrument for 
forging a trade mark.® 

4. Disposing of or possessing such die, etc.® 

5. Applying a false trade description to goods,” that is as 
to number, quantity, measure, weight, or gauge, the place or 
country of production, the mode of production or material 
composing them, or their being the subject of a patent, privilege, 
or copyright. It is open to the accused to prove that he took all 
reasonable precautions, gave full information as to the source of 
the goods, or acted innocently." The use of any figure, word, or 
mark which in the trade commonly indicates any of the above, 


1 Andrew Clunie, 1882, 4 Couper 576. 
2 The Counterfeit Currency (Convention) Act, 1935 (25 & 26 Geo. V. c. 25), 
§ 5. 
8 See especially 50 & 51 Vict. c. 28 and 16 & 17 Geo. V. c. 53. 
4 Cf. 50 & 51 Vict. c. 28, § 2, subs. 1, para. (f). 
5 Ibid. para. (a). 
6 § 4. 
7 § 2, subs. 1, para. (6). 
8 Ibid. para. (c). 
9 Ibid. para. (e). 
10 Ibid. para. (d). 
11 50 & 51 Vict. c. 28, § 2 (2); Haddow v. Neilson Bros., 1899, 2 F. (J.) 19; 
3 Adam 104. 5 
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is to be deemed a trade description,’ and may be by the applica- 
tion of figures, words, or marks, or combinations of them, 
whether including a trade mark or not, reasonably calculated to 
lead persons to believe that the goods are those of another than 
the person whose make or merchandise they truly are.2 ‘False 
“trade description” is one materially false, and includes every 
alteration of a description, by addition, effacement, or otherwise, 
which makes it materially false. The trade description ‘‘Scots 
“whisky” in its primary signification refers to whisky distilled 
wholly in Scotland, and in the absence of evidence that it has a 
secondary meaning it is falsely applied to a blend of Scots and 
Irish whisky. What is actually a trade mark may be a “false 
“trade description.” * That expression includes a false name 
or initials applied to goods as if such were a trade description, 
the words “‘name or initials’? meaning any such as (a) are not a 
trade mark, and (b) are identical with, or a colourable imitation 
of the name or initials of some one doing business in such goods, 
who has not authorised their use, and (c) are those of a fictitious 
person, or one not bona fide doing such business. But the use 
of a false name, e.g. selling beer in bottles embossed with the 
name of another trader, is not a species of the offence of using 
a false trade description, but is a separate offence. Further, 
subsections (b) and (c) of § 3 (3) are to be read disjunctively. It 
is an offence to contravene (b) although (c) is not contravened. 
Lord Cullen said: ‘‘The Act does not intend that a name applied 
“to goods in order to its being a false name must be simulta- 
“neously identical with the name of an existing trader in the 
“same line of goods who has not authorised its application and 
“the name of some person not bona fide trading in connection 
“with such goods.” ® 

It is necessary to constitute an offence under the Act that 
the false trade description be applied to the goods by the seller. 
It is not sufficient that by mere implication from correspondence 
the false trade description might be applied to the material of 
which they are made.’ There seems to be a question whether 


1 50 & 51 Vict. c. 28, § 3, subs. 1. 

2 Ibid. subs. 2. 

8 Henderson & Turnbull Ltd. v. Adair, 1939 J. C. 83. 

4 § 3, subs. 1. 

5 Ibid. subs. 3. 

6 D. & J. M‘Callum v. Doughty, 1915 8. C. (J.) 69; 7 Adam 645. 

7 Jacob, 1908 8S. C. (J.) 90; 5 Adam 586.—Suits Ltd., 1908 8. C. 1163. 
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under § 2 (2) the false trade description must be stamped on or 
attached to the goods by label.t 

6. Selling, exposing, or having for sale or for trade or manu- 
facture articles to which a forged trade mark or false description 
is applied, or to which a trade mark or mark so resembling a 
trade mark as to be calculated to deceive is falsely applied; 
unless the accused proves (a) that having taken all reasonable 
precautions, he had no reason to suspect the genuineness of the 
trade mark or other mark or description; and (b) on demand 
gave the prosecution all information in his power as to those 
from whom he obtained the articles; or (c) otherwise that he 
acted innocently.? 

“Trade mark” means one registered,® and includes any trade 
mark legally protected in any British possession or foreign state 
with which arrangements have been made for the protection of 
registered trade members.* 

A person is deemed to apply a trade mark, mark, or trade 
description who (a) applies it to goods; or (6) to any covering 
label, reel, etc., in or with which goods are sold, exposed, or 
possessed for sale, trade, or manufacture; or (c) places, encloses, 
or annexes such goods in, with, or to any covering, etc., to which 
a trade mark, etc., has been applied; or (d) uses a trade mark, 
etc., in a manner calculated to lead to belief that the goods are 
designated or described by it.® 

False application of a trade mark, etc., is implied from the 
application being without the assent of the proprietor, the burden 
of proving assent being on the accused.® 

A person charged with making any die, etc., or falsely 
applying any trade mark, etc., as above, shall be discharged 
from prosecution if he prove (a) that in ordinary course he is 
employed to make dies, etc., or to apply marks to goods, and 
in the particular case was employed by some one in the United 
Kingdom, and was not interested by way of profit or com- 
mission on the goods; and (b) that he took reasonable precau- 


1 Jacob, 1908 S. C. (J.) 90; 5 Adam 586.—Suits Ltd., 1908 S. C. 1163. 

2 50 & 51 Vict. c. 28, § 2, subs. 2. See also 1 & 2 Geo. V.c. 31, § 1 (1), which 
confers power on Commissioners of Customs and Excise to require information in 
respect of imported goods bearing fraudulent marks. 

3 9 & 10 Geo. V. c. 79; and 5 Edw. VII. c. 15, § 3. 

4 7 Edw. VII. c. 29, § 91. 

5 50 & 51 Vict. c. 28, § 5, subs. 1. 

6 Ibid. subs. 3. 
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tions; and (c) that he had at the time no reasonable ground for 
suspicion; and (d) he gave the prosecution all information in his 
power as to his employers.? 

Further, if a trade description has before the passing of the 
Act been lawfully and generally applied to goods to indicate their 
class or manufacture, the Act is not to apply, provided that 
where the description includes the name of a place or country, 
so as to mislead into the belief that they were there manufactured 
or produced, the above exemption is not to apply unless there 
is added immediately before or after the name, and as con- 
spicuously, the true name of the place or country of manufacture 
or production, and a statement that they were made or produced 
there.” 

A trader whose trade mark has been falsely applied to goods 
by a rival has a title with consent of the procurator-fiscal to 
prosecute a summary complaint under § 2 (2) of the Merchandise 
Marks Act, 1887.2 He has a similar title when his trade name 
has been infringed, and may prove his title by parole.’ 

A private person, however, cannot, even with the consent 
of the Lord Advocate, prosecute on indictment, notwithstanding 
the terms of § 2 (6) of the Act.5 There is no appeal from the 
Sheriff to a Court of Quarter Sessions. The Board of Trade and 
the Department of Agriculture have, in circumstances which 
affect the welfare of the country, power to prosecute.” 

A false declaration made under the Merchandise Marks Act, 
1887, may now be prosecuted as a contravention of the False 
Oaths (Scotland) Act, 1933.8 


1 50 & 51 Vict. c. 28, § 6. 

2 Ibid. § 18. 

8 Burns v. Turner, 1897, 25 R. (J.) 38; 2 Adam 450. 

4 Jenkinson v. Neilson Bros., 1899, 2 F. (J.) 13; 3 Adam 88. 

5 Dunbar v. Johnston, 1904, 7 F. (J.) 40; 4 Adam 505. 

6 Turnbull v. H.M. Adv., 1908 8S. C. (J.) 47; 5 Adam 498. 

9 54 & 55 Vict.c. 15; 57 & 58 Vict.c.19; 1&2 Geo. V.c. 49,§ 4 (11); 18 & 19 
Geo. V. c. 34; and 2 & 3 Geo. VI. c. 20. 

8 50 & 51 Vict. c. 28, § 8; 23 & 24 Geo. V. c. 20, § 2. 
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BANKRUPTCY FRAUDS. 


Any act fraudulently carried out by a debtor for the purpose 
of deceiving his creditors or depriving them of their rights is a 
crime at common law. It may consist in the obtaining of 
sequestration by fraudulent means, or in the doing of fraudulent 
acts in defraud of creditors by the bankrupt after sequestration, 
or by an insolvent person in contemplation of sequestration. 
Just as in a case of any other crime, persons aiding and abetting 
in the commission of the crime are chargeable at common law. 
The common form of the crime is the concealment or putting 
away of property with intent to defraud.? It is essential to the 
commission of the crime at common law that the debtor either 
(a) has been insolvent or bankrupt or in contemplation of 
bankruptcy at the time of putting away the property; or (bd) that 
being solvent he has put away the property in order to induce 
a false belief of insolvency. When the charge is fraud by a 
debtor who is insolvent, the insolvency must be proved to have 
existed in the sense of absolute deficiency of assets. The 
punishment of fraudulent bankruptcy is now imprisonment, 
and the trial may take place before either the Court of Justiciary 
or the Sheriff. 

The Acts, 1621, c. 18; 1696, c. 45; and the Sequestration 
Act, 1814, are still in force, but criminal proceedings are no 
longer taken under them. 

The Bankruptcy (Scotland) Act, 1913, creates offences and 
provides for their trial and punishment.? The prosecution may 
be either at the instance of the Lord Advocate or of the trustee 
with the concurrence of the Lord Advocate, and the penalties are 
provided by the Act.4 A debtor in a process of sequestration is 
deemed guilty of a crime and offence in each of the following 
cases,° unless he proves that he had no intent to defraud °:— 

(A) 1. If he does not to the best of his knowledge and belief 


1 Sangster v. H.M. Adv., 1896, 2 Adam 183.—Cf. Robertsons v. Caird, 1885, 
5 Couper 664. 

2 John M‘Rae, 1867, 5 Irv. 463.—Robert G. Neill, 1873, 2 Couper 395.— 
Thomas Sneden, 1874, 2 Couper 532.—Clendinnen v. Rodger, 1875, 8 Couper 171. 

8 3 & 4 Geo. V. c. 20, § 178. 

4 Ibid. passim. 

5 3 & 4 Geo. V. c. 20, § 178.—Duncan v. Cupar, 1886, 1 White 43. 
f 6 Howman v. Mackie, 1891, 2 White 617.—Taylor v. H.M. Adv., 1897, 2 Adam 

96. 
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fully and truly disclose the state of his affairs! In an indictment 
under this section, the prosecutor must set forth (first) what the 
true state of affairs was; (second) that the accused knew and 
believed it to be so; and (third) that he did not disclose it.? 

2. If the bankrupt does not deliver up to the trustee all his 
property, books, papers, etc., relative to his property or affairs, 
which are in his custody or control, or if he does not deal with 
the same according to the directions of the trustee.* The 
prosecutor must specify in the indictment the books, documents, 
etc., which have not been delivered up.* 

3. If after the presentation of the petition for sequestration, 
or within four months next before such presentation, he conceals 
any of his property or conceals or destroys, or is privy to the 
concealment or destruction of any book, document, etc., relative 
to his property or affairs.> One who is not a debtor or insolvent 
cannot be charged under the statute as guilty art and part.® 

4. If after, or within the time specified, he makes any false 
entry in, or is privy thereto, any book, document, etc., relative 
to his property or affairs.” 

5. If within four months next before the presentation of 
the petition for sequestration, he pawns, pledges, or disposes of, 
otherwise than in the ordinary way of trade, any property which 
he has obtained on credit and has not paid for.’ It is thought 
that an indictment under this subsection should specify the 
particular mode in which the property was disposed of, the 
words of the subsection being alternative.® 

6. If being indebted to an amount exceeding £200 at the date 
of sequestration, he has not for the three years next before such 
date (and if he has been less than three years in business, then 
from the time he commenced business) kept such books or 
accounts as are necessary to exhibit or explain his transactions. 


1 3 & 4 Geo. V. c. 20, § 178. 
2 William Simpson, 1883, 5 Couper 293. 
3 Bankruptcy Act, 1913, § 178 (a) (2).—Taylor v. H.M. Adv., 1897, 2 Adam 296. 
4 William Simpson, 1883, 5 Couper 293. 
5 Bankruptcy Act, 1913, § 178 (a) (3). 
6 Robertsons v. Caird, 1885, 5 Couper 664. 
7 Bankruptcy Act, 1913, § 178 (a) (4). 
8 Bankruptcy Act, 1913, § 178 (a) (5).—William Wilson, 1882, 5 Couper 48. 
9 William Wilson, supra. 
10 Bankruptcy Act, 1913, § 178 (a) (6).—Adair v. Isaacs, 1946 J. C. 84; 1946 


8. L. T. 213. 
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(B) In each of the following cases :— 

1. If knowing or believing that a false claim has been made 
by any person under the sequestration, he fails to inform the 
trustee thereof within a period of a month from the time of his 
acquiring such knowledge. 

2. If after the presentation of the petition for sequestration 
or at any meeting of his creditors within four months after such 
presentation, he attempts to account for any of his property by 
fictitious losses or expenses.” 

3. If within four months before the presentation of the 
petition for sequestration, he by any false representation or 
other fraud has obtained any property on credit and has not 
paid for the same.* The false representation must be one which 
the debtor knows to be false. It is necessary that the prosecutor 
libel the particular property which the accused has obtained on 
credit, but it has not been decided whether the false representa- 
tion as well as the obtaining of the property must be within the 
four months.* 

4. If after the date of awarding sequestration, or within four 
months prior thereto, he absconds from Scotland, or prepares to 
abscond to avoid examination or other proceedings or taking 
with him property which ought to be divided amongst his 
creditors, to the amount of £20 or upwards, or if he fails, having 
no reasonable excuse, after receiving due notice, to attend the 
public examination or to submit himself to examination in terms 
of the Bankruptcy Act.5 

5. If being insolvent and with intent to defraud his creditors 
or any of them, he makes or causes to be made any gift, delivery, 
or transfer, or any charge on or affecting his property.® 

6. If he fails without reasonable excuse to deliver or lodge in 
process, in obedience to any order served upon him, a state of 
his affairs subscribed by him giving the particulars specified in 
the said order.’ 

In the case of all the offences falling under Clause B, intent. 
to defraud need not be libelled or proved by the prosecutor.® 


1 Bankruptcy Act, 1913, § 178 (6) (1). 2 Ibid. § 178 (b) (2). 

8 Ibid. § 178 (b) (8). 4 Roderick G. M‘Leod, 1888, 2 White 71. 
5 Bankruptcy Act, 1913, § 178 (6) (4). 

6 Ibid. § 178 (b) (5). 

7 Ibid. § 178 (b) (6). 

8 Howman v. Mackie, 1891, 2 White 617. 
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Further, the Act provides that where the undischarged 
bankrupt obtains credit to the extent of £10 or upwards from 
any person without informing such person that he is an un- 
discharged bankrupt, he may be dealt with and punished as if he 
had been guilty of a crime and offence.! Undischarged bankrupt 
shall include a person whose estate has been sequestrated and 
who has not received his discharge from a competent Court in 
Scotland.? 

If any creditor wilfully and with intent to defraud make any 
false claim or make or tender any proof, affidavit, declaration, or 
statement of account which is untrue in any material particular, 
he is deemed guilty of a crime and offence punishable under 
§ 178 (b).2 Where any person is liable under any other Act of 
Parliament or at common law to any punishment or penalty for 
any offence made punishable by that Act, he may be proceeded 
against under such other Act or at common law or under the 
Bankruptcy Act, but so that he be not punished twice for the 
same offence.* 

Crimes and offences under the Bankruptcy Act may be tried 
before the High Court or before the Sheriff and a jury, or before 
the Sheriff summarily.® 

Where the bankrupt wilfully makes a false oath required in 
pursuance of the Bankruptcy Act he may be prosecuted under 
that Act, or he and any aiders or abettors may be prosecuted 
under the False Oaths (Scotland) Act, 1933. On conviction in 
either case the bankrupt forfeits his interest in the sequestrated 
estate.® 


1 Bankruptcy Act, 1913, § 182. 

2 Ibid. § 2. 

8 Ibid. § 179. 

4 Ibid. § 181. 

5 Ibid. § 178. 

6 Ibid. § 186; and 23 & 24 Geo. V. c. 20, §§ 1, 4, 6 (2). 
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FRAUD IN DEALINGS IN INVESTMENTS. 


Tur Prevention of Fraud (Investments) Act, 1939, makes 
special provision in connection with “dealings” in “‘investments.”’ 
Investment has a wide connotation and includes ‘‘securities”’ 
and property other than securities. Dealings also has a wide 
connotation and includes entering into, and offering to enter 
into, most forms of agreement for the investment of funds. It 
is a serious offence for any person to induce or attempt to 
induce another to deal by means of, “‘any statement, promise 
‘for forecast which he knows to be misleading, false or deceptive, 
‘“‘or by any dishonest concealment of material facts, or by the 
“reckless making of any statement, promise or forecast which 
“is misleading, false or deceptive.”’ Conspiracy to commit such 
an offence is also a crime.} 


COINING. 


THE practice of prosecuting offences against the coin at 
common law is now abandoned, and the law is codified by the 
Coinage Offences Act, 1936,? to which reference is made for the 
offences and crimes and their respective punishments. 

Those offences may be tried in the Sheriff Court notwith- 
standing that it is enacted that they shall be punishable by 
penal servitude.® 

Counterfeiting coin is a serious offence and is deemed to be 
complete though the counterfeiting is not finished and the coin 
is not in a fit state to be uttered.* Other offences under the Act 
are: altering a genuine coin so as to resemble a different kind of 
coin; impairing coin; defacing coin or uttering defaced coin; - 
uttering false coin or possession with intent to utter; buying or 
selling counterfeit coin for less than its face value; exporting 


1 2 & 3 Geo. VI. c. 16, § 12. 

2 26 Geo. V. & 1 Edw. VIII. c. 16. 

3 Criminal Procedure (Scotland) Act, 1938 (1 & 2 Geo. VI. c. 48), § 10.—See 
also Gallagher v. H.M. Adv., 1937 J. C. 27. 

4 26 Geo. V. & 1 Edw. VIII. c. 16, § 1. 
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or importing counterfeit coin; making medals resembling coin; 
making or possessing coining implements; and taking coining 
implements or bullion out of the Mint.1_ The Act also provides 
that the Court having jurisdiction in the place where any part 
of the offence was committed has jurisdiction to try all taking 
part in the offence as if the whole offence had been committed in 
that place, and that where an offence is committed on board a 
vessel registered in Scotland, or touching at any part thereof, it 
may be tried as if it had been committed in Scotland. Where 
the Act refers to “felony” it means a high crime and offence, 
and where it refers to ‘‘misdemeanour”’ it means an offence.? 

All offences against the King’s Coin, whether under statute 
or at common law, may be aggravated by previous conviction 
of any crime inferring dishonesty, and any aggravation which 
attached to the previous offence may be founded on as an 
additional aggravation.2 Contraventions of the Coinage Act, 
1936, may be aggravated by previous contraventions of that 
Act or of analogous statutory offences.’ 


FIRE-RAISING. 


THE crime of wilful fire-raising consists in wilfully setting fire 
to any house, store, barn, or other building, or to growing or 
stored corn, or to growing wood, or to coalheughs °—hbeing 
the property of another—but has not been extended to other 
subjects. Attempts and threats to commit this crime are 
themselves indictable offences. Where the building was a 


1 26 Geo. V. & 1 Edw. VIII.c.16. Inthe unreported case of Thomas Traynor, 
February 15th and 16th 1938, the Lord Justice-Clerk raised a question as to 
whether it was relevant to libel the fact that the panel had obtained packets of 
cigarettes as a result of inserting false coins in an automatic machine as being a 
contravention of § 5 (6) (a) of the Act, and the Advocate-Depute withdrew the 
charges. 

2 Interpretation Act, 1889 (52 & 53 Vict. c. 63), § 28. 

8 Crim. Pro. Act, 1887, § 63. 

4 Coinage Offences Act, 1936, § 5 (5); Summ. Jur. Act, 1908, § 34 (7) and § 77 (4). 

5 Hume i. 125, 126, referring to statutes 1525, c. 10; 1540, c. 38; 1592, c. 148; 
7 Anne, c. 21; 1 Geo. I. c. 48—i. 131, 132, cases of Cunningham: Fraser: 
Buchanan: Young: Donald and Oliver: Thomson: Brown: and Paterson 
there.—Alison i. 441; Anderson 212. 

6 Hume i, 135. 
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railway labourer’s hut, and uninhabited, the crime was held 
to be wilful fire-raising.1 Some part of the subject must have 
been laid hold of by the fire.* But if a portion have actually 
taken fire, the crime is fire-raising, no matter how little has 
been consumed,® provided the act of the accused was directly 
the cause.4 It is not necessary that fire should be applied 
to the subject. If fire be applied to furniture in the house, 
or to an outhouse or shed built against it, and the fire seize 
upon the house, or if fire be applied to furze on the edge of 
growing corn, and it spread to the crop, or to wood piled in a 
farmyard and the fire seize on the corn stacks, the crime is the 
same as if the application had been direct.® In short, if fire be 
kindled so as to manifest an intention that it shall spread to a 
subject, to set fire to which involves the pains of fire-raising, and 
it do so spread, the crime is complete, however soon the fire may 
be discovered and extinguished.* Intention will be implied 
from such conduct as indicates utter disregard of the likelihood 
of the fire spreading. Ifa mob set fire to premises, without any 
specific intention, as by firing a pile of furniture in the streets, 
in consequence of which the flames seize on houses, the mob is 
guilty of fire-raising.? One case has raised a difficult question, 
viz. whether burning a gaol door for the purpose of escape 
constitutes wilful fire-raising. Hume is of opinion, and it is 
thought rightly, that if a mob trying to rescue prisoners burn 
their way into the prison, they are guilty of fire-raising.® The 
object of applying fire is criminal, and the guilty parties shew 
utter recklessness whether the entire building be consumed or 


1 John Vallance, 1846, Ark. 181. 

2 Hume i. 126, 127, and cases of Stuart and others: and Fraser there.—Alison i, 
429, 430.—More ii. 392.—Andrew Ross, 1822, Shaw 79.—Peter Grieve, 1866, 5 
Irv. 263. 

8 John Arthur, 1836, 1 Swin. 124; Bell’s Notes 48 (Lord Justice-Clerk Boyle’s 
charge). 

4 Alexander Pollock, 1869, 1 Couper 257. 

§ Hume i. 129, and cases of Hamilton and Campbell: and Crossan in note 2— 
i. 130 and case of Douglas there, and case of Fallasdale or Drysdale or Anderson in 
note a.—Alison i. 431-434.—More ii. 392. 

6 Hume i. 127-130.—Alison i. 430.—John Arthur, 1836, 1 Swin. 124; Bell’s 
Notes 48 (Lord Justice-Clerk Boyle’s charge). 

7 Hume i. 130, 131.—Alison i. 434. 

8 Jean Bryan and others, 1841, 2 Swin. 545; Bell’s Notes 48. 

9 Hume i. 131.—See also Hume i. 404, where he says, ‘‘Fire-raising is equally 
“committed by burning a gaol or any part thereof, as any private and ordinary 
‘*habitation.”’—Alison i. 435. 
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not.! But if a thief accidentally set fire to a house, this is not 
wilful fire-raising.? 

A proprietor who burns his house while it is occupied by a 
tenant is guilty of fire-raising ;? as is the tenant if he set fire to it.4 
Whether the same would be held in the case of fire-raising by the 
landlord where the tenant was not yet in occupation, or where 
the only right in the other party was one of lien or security, is 
not decided.® But it is undoubtedly wilful fire-raising if the 
owner of a house, or even of a wooden shed, set fire to it, in order 
that his neighbour’s house may take fire, and this result follow. 
And it is no defence that what he set fire to was his own property.® 
The same holds if a neighbour’s house be burned in consequence 
of one having set fire to his own house for the purpose of defraud- 
ing insurers.” 

Wilful fire-raising could formerly be tried only in the High 
Court. Since 1887 it has also been indictable in the Sheriff 
Court, but it cannot be charged on summary complaint.® 

Besides the crime of wilful fire-raising, and of attempt and 
threat to commit it, there are many cases in which it is criminal 
to set fire to a subject culpably and recklessly.? Culpable and 
reckless fire-raising may be tried either on indictment or on 
summary complaint. It is culpable and reckless fire-raising to 
set fire to a detached shed or to a stack, not of corn, but of hay 
or wood, or to burn another’s furniture or other moveable 
property. A person may even be liable to punishment for 
setting fire to his own property, to the danger of his neighbour, 
although the fire was not intended to spread, and did not in fact 
spread to his neighbour’s property.” 

It is criminal to set fire to one’s own property, to defraud 


1 See Neil M‘Queen, 1840, Bell’s Notes 181. 

2 He may be liable to be punished for culpable and reckless fire-raising. 

8 Hume i. 133, and case of Buchanan there.—Alison i. 437. 

4 Hume i. 132.—Alison i. 435, 436, and cases of Drysdale: Martin: Gillespie 
and others: and Sutherland there. 

5 Hume i. 133.—Alison i. 437. 

6 Hume i. 130, 134,—Alison i. 438.—More ii. 392. 

7 Hume i. 25, 134 (Hume states the point as undecided).—Alison i. 439.— 


More ii. 392. 
8 Crim. Pro. Act, 1887, § 56, not applied to summary prosecution by 


Summ. Jur. Act, 1908, § 5. 
9 Hume i. 135.—Alisoni. 442; Angus v. H.M. Adv., 1905, 4 Adam 640. 


10 Hume i. 134.—Alison i. 438.—See also John Arthur, 1836, 1 Swin. 124. 
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insurers, although there be no danger to the property of others. 
But a charge of setting fire to property with intent to defraud a 
person who had “affected the same by sequestration or other 
“legal diligence” was withdrawn on objection.? 

If property be burned through gross recklessness, criminal 
responsibility is incurred although there was no intention to 
kindle the fire at all. If a person light his pipe and toss the 
burning match over a wall, in consequence of which the crop on 
the other side of the wall is set fire to, he will be responsible for 
such disregard of the safety of property. A more serious case 
may be imagined, that of a person in a state of excitement from 
anger or otherwise, throwing a light among combustibles, without 
any real intention of raising a fire, and the fire spreading and 
doing damage.5 

But even although the fire do not spread or do any serious 
damage, it is a criminal offence to set fire to combustibles in or 
near buildings in a reckless manner, so as to cause danger of 
injury to life or property.® 

Any deliberate attempt to commit fire-raising is criminal. It 
is a crime to throw a burning brand into a house or stackyard, 
or to set fire to the furniture of a house, although the crime of 
fire-raising be not completed by the fire laying hold on the 
subject.’ Even attempt to set fire to moveables to the danger 
of the lives or property of the lieges is a crime.® 


1 Hume i. 134 and cases of Ker: and Muir and Cant there.—Alison i. 438.— 
Chas. Little, 1857, 2 Irv. 624. 

2 Rob. Lawson, 1865, 5 Irv. 79; 37S. J. 417. 

8 Hume i. 128.—Alison i. 433. 

4 Arch. Phaup, 1846, Ark. 176 (Lord Justice-Clerk Hope’s statement to jury). 

5 Geo. Machean, 1847, Ark. 262.—Rob. Smillie, 1883, 5 Couper 287; 10 BR. (J.) 
70; 20S. L. R. 679. 

6 Jas. B. Fleming, 1848, Ark. 519.—Jas. Martin, 1876, 3 Couper 274. 

? Hume i. 135.—Alison i. 442, 443.—Will. Douglas, 1827, Syme 184. 

8 John Arthur, 1836, 1 Swin. 124. 
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DESTROYING SHIPS. 


By statute) any owner, captain, master, officer, or mariner 
wilfully casting away, burning, or otherwise destroying the ship 
or vessel of which he is an owner, or to which he belongs, or direct- 
ing or procuring the doing of such an act, with intent to prejudice 
insurers, or merchants putting goods in the ship, or owners, is 
liable to punishment. Such offences were held punishable at 
common law before the passing of the statute, and without the 
limitation of persons stated in it,® and are still prosecuted at 
common law.® 

In such cases it is not necessary that the guilty party should 
himself take any benefit from the act done.’ 

Wilfully destroying or attempting to destroy a vessel, the 
property of another, although there be no fraud intended, is 
punishable. In one case such a charge was sustained;*® but 
in a later case it was withdrawn.’ Such an act is clearly 
criminal.’ 


1 Act 29 Geo. III. c. 46, § 1. The subsequent statute, 43 Geo. III. c. 113, 
which Hume says “‘seems’’ to apply to Scotland, was repealed by 9 Geo. IV. ec. 31. 
In the case of Will. Kidd, 1850, the statute 43 Geo. III. was libelled on (Indict- 
ment, Adv. Lib. Coll.), either under the idea that the repealing statute did not 
apply to Scotland, or in ignorance of the repeal. In that case the judges were not 
satisfied that the Act 43 Geo. III. did apply to Scotland, and the charge was 
passed from (Lord Justice-Clerk Hope’s MSS.). The terms of the repealing statute 
indicate that the Act never did apply to Scotland. 

2 Hume i. 176, 177, cases of Maciver and Macallum: and Macnair there— 
i. 486, case of Herdman there.— Alison i. 641. 

3 Rob. Wilkie, 1886, 1 White 242. 

4 Case of Wilkie, supra. 

5 Will. Kidd, 1850 (Lord Justice-Clerk Hope’s MSS.). 

6 John Martin, 1858, 3 Irv. 177, probably because of a defective major 
premiss which did not use the word “‘maliciously.” 

7 Louis le Bourdais and Joseph le Bourdais, 1888, 2 White 161; 16 R. (J.) 68; 
the word ‘‘maliciously”’ will now be implied. 


84 CRIMINAL LAW OF SCOTLAND 


MALICIOUS MISCHIEF. 


THE term mischief applies to injuries to, or destruction of, 
property where there is no taking, but only the indulgence of 
cruelty or malice,! or an attempt to concuss others by injuring 
their property. It includes such cases as destroying buildings, or 
stone dykes, breaking fences, cutting up turf, injuring trees, 
tearing up plants, breaking windows, throwing down corn stacks, 
firing piles of wood or peats, removing bungs of casks containing 
liquids, breaking implements or apparatus,® or destroying or 
maiming animals.* It also includes maliciously placing any 
obstruction on a railway; or wilfully and recklessly doing so 
in a manner calculated to obstruct.‘ 

It is a crime by statute to use any instrument to damage or 
destroy, by cutting or otherwise, fishing implements of a fishing 
boat, or to take or have on board any instrument, serving only, 
or intended for such purposes.® Cases of necessity from fouling 
are excepted. Manufacturing implements for such a purpose is 
also criminal.’ 

It is a special crime to put fire, or things likely to cause 
fire or any explosion, or any dangerous, or filthy, noxious, or 
deleterious substance, or any liquid in a post letter-box,® or 
to place any such substance in a postal packet.’ It is a special 
crime to break or injure any submarine cable, so as to interrupt 


1 Ward v. Robertson, 1938 J. C. 32. 

2 Humei. 122, cases of Robertsons: Leitch: Grant: and Glass v. Monro there— 
i. 123, two cases of Trotter there.—Alison i. 448, 449, 450, and cases of Muir: 
Campbell: and Vaudenburgh there—i. 451, case of Monro there: Anderson 214. 
By certain old statutes special penalties attached to injuring ploughing apparatus 
or beasts of draught at particular seasons, and to injuring young wood, breaking 
dovecots, etc. But such offences would probably be prosecuted now without 
regard to these statutes, which have long been in desuetude. 

8 Hume i. 124, and case of Bellie there.—Alison i. 450, and cases of Wilson: 
Clark: and Burton there.—Archibald Thomson, 1874, 2 Couper 551.—Andrew 
Steuart, 1874, 2 Couper 554. In the case of Patrick M‘Guire, 1826, a charge of 
wickedly and feloniously slaughtering any cow or other animal the property of 
another, without the consent of the owner thereof, was sustained (Indictment and 
Lord Justice-General Boyle’s MSS.}). 

4 David Miller, 1848, Ark. 525.—John E. Murdoch, 1849, J. Shaw 229. 

5 46 & 47 Vict. c. 22, § 5. Amended by the Sea Fisheries (Scotland) Amend- 
ment Act, 1885 (48 & 49 Vict. c. 70). 

6 Ibid., and Sch. 1. Arts. 2h and 21. 

7 Ibid. § 9. 

8 The Post Office Act, 1908 (8 Edw. VII. c. 48), § 61. 

9 Ibid. § 63. 
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or obstruct telegraphic communication, unless it is done to 
preserve life, or limb, or a vessel.} 

In cases of injury to inanimate property, as by cutting up 
turf, or breaking down an obnoxious fence, which partake of 
the character of trespass, and are frequently the result of 
disputed questions of civil right, some degree of violence and 
disorderly conduct is usually required to constitute a charge of 
mischief. Where a fence was put up by magistrates across the 
only access to a citizen’s property, which had been possessed 
from time immemorial, a conviction for malicious mischief for 
pulling it down was quashed.* Where, however, a man asserting 
a right of way over land, pulls down a wall of long standing in 
which he asserts no right of property, he is committing malicious 
mischief. Where the servants of the buyer of some wood 
refused to unload their master’s cart at the command of the 
seller (the condition of payment before removal not having been 
fulfilled), and the seller cut the harness, it was held that this was 
not a destruction of property falling within malicious mischief.5 
Even if mischief be done with fraudulent intent, that does not 
necessarily constitute malicious mischief. Where a farmer was 
charged with breaking beams in a farm house, to increase a claim 
for compensation, the charge of malicious mischief was held 
irrelevant.® 

Formerly there was doubt whether attempt to do a 
maliciously mischievous act could be prosecuted.? But now 
attempt is made punishable by statute.® 

Besides previous conviction, criminal mischief may be 
aggravated by its intent, as intent to concuss masters or work- 
men,’ or by its being committed by means of housebreaking.’° 


1 48 & 49 Vict. c. 49, § 3. 
2 Hume i. 124, and cases of Rigg and Trotter: and Dunbar there.—Alison i. 


449. 
3 Black v. Laing, 1879, 4 Couper 276; 7 R. (J.) 1. 

4 Forbes v. Ross, 1898, 25 R. (J.) 60. 

5 Speid v. Whyte, 1864, 4 Irv. 584. 

6 Will. Reid, 1833, Bell’s Notes 47. 

7 Ann Duthie, 1849, J. Shaw 227. 

8g Crim. Pro. Act, 1887, § 61. 

9 Arch. Barr and others, 1834, Bell’s Notes 47. 

10 David Munro, 1831, Bell’s Notes 48. In an earlier case aggravation by 
housebreaking was found irrelevant (Colin Campbell, 1823, Shaw 105). But the 
report does not indicate whether the objection was general, or only on the terms 
of the indictment. It would rather appear to have been the latter only. The 
report bears—‘‘find that the aggravation of housebreaking, as libelled, is not 


“relevant.” 
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CRIMINAL USE OF EXPLOSIVES. 


By the Explosive Substances Act, 1883,1 any person unlawfully 
and maliciously causing by an explosive an explosion likely to 
endanger life or cause serious injury to property is liable to penal 
servitude for life or any less term, or imprisonment for two years 
or under, with or without hard labour.® 

Any person who within, or (being a British subject) without 
the realm, unlawfully and maliciously (2) does any act with 
intent to cause, or conspires to cause by an explosive an explosion 
in the United Kingdom likely to endanger life or cause serious 
injury to property; or (b) makes or has, or has under control, any 
explosive with intent to endanger life, or cause serious injury to 
property, or to enable another thereby to do so, in the United 
Kingdom, whether an explosion takes place or injury to person 
or property is caused or not, is liable to penal servitude not 
exceeding twenty years, or imprisonment for two years or under, 
with or without hard labour.® 

Any person who makes or knowingly has or has under his 
control any explosive, so as to give rise to reasonable suspicion 
that his object is not lawful, is liable, unless he can show the 
contrary, to penal servitude for fourteen years or any less term, 
or to imprisonment for two years or under, with or without hard 
labour.4 

Any person who within, or (being a British subject) without 
the realm, by supply of or solicitation for money, providing 
premises or materials, or in any manner, procures, counsels, aids, 
or abets, or is accessory to a crime under the above Act, is liable 
to be punished as if he were a principal.5 Opinions have been 
expressed that breaking up balls of compressed gunpowder in 
order to make cartridges for use in a mine was a contravention of 
the Explosives Act, 1875 (38 & 39 Vict. c. 17), which prohibits 
the manufacture of gunpowder in any unauthorised place.® 


1 46 & 47 Vict. c. 3. 

2 Ibid. § 2; Anderson 172. 

3 Ibid. § 3. Vide also § 22 of Firearms Act, 1937 (1 Edw. VIII & 1 Geo. VI. 
c. 12), possession of firearms or ammunition with intent to endanger life. 

4 Ibid. § 4. 

5 Ibid. § 5. 

6 Campbell v. Calderbank Steel Co., 1898, 25 R. 753. 
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HOMICIDE. 


HoMIcIDE is committed only where a self-existent human life has 
been destroyed. Destruction of an unborn child, however short 
a time before delivery, may be criminal but is not homicide. On 
the other hand, if a child has breathed, and so is alive, it is no 
defence against a charge of homicide that its death, if caused by 
the accused’s act, took place before it was fully out of the body of 
the mother.” 

The injury inflicted must be real. Frightening a person, so 
as to bring on fever and cause death, is not homicide. Death 
must result directly from the injury. If, after the injury, some 
other person has done an act which causes death, the person 

‘who did the first injury cannot be held guilty of homicide. Thus, 
if A mortally stab B, but C administer poison to B and kill him, 
A cannot be found guilty of homicide, the direct cause of death 
being the poison.4 Again, if the injured party recover so far as 
to be able to go abroad, and afterwards die at some distance of 
time, the presumption is that his death was not caused by the 
injury.5 And the same will hold if he die by disease, not super- 
vening on the injury, but contracted solely by the confinement 
resulting from it.6 Further, there is no homicide if an injury 
not mortal has been aggravated by the wilful neglect or mis- 
conduct of the deceased,’ or by flagrantly unskilful treatment 
by himself or others. But the state of health of the deceased 
at the time of the injury cannot alter its character. It is as 
criminal to kill a person who is dying of a mortal disease as the 


1 Hume i. 186.—Alison i. 71, 72.—More ii. 360.—Jean Macallum, 1858, 3 Irv. 
187. [In England, causing a child to die before it has an existence independent of 
its mother is a statutory crime when not done in good faith for the purpose only of 
preserving the life of the mother.—Infant Life (Preservation) Act, 1929 (19 & 20 
Geo. V. c. 34).] 

2 Elizabeth Scott, 1892, 3 White 240; 19 R. (J.) 63; 29S. L. R. 629. 

8 Hume i. 182, 183, and cases of Duff and others: and Kinninmonth there.— 
Alison i. 148.—More ii. 362. 

4 Hume i. 181, 182.—Moroe ii. 361. 

5 Hume i. 181, case of Kinninmonth there.—Alison i. 146.—Daniel Houston, 
1833, Bell’s Notes 70. 

6 Hume i. 182, and case of Mitchell there.—Alison i. 146. 

7 Jas. Flinn and Margaret Brennan, 1848, J. Shaw 9.—Joseph Norris and 
Mary Norris, 1886, 1 White 292. 

8 Hume i. 182, cases of Mason: and Crombie there.—Alison i. 147, case of 
Paterson there.—Moroe ii. 364.—John M‘Glashan ; Bell’s Notes 69.—Jas. William- 


son, 1866, 5 Irv. 326. 
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healthiest man.!_ Indeed, that may be criminal violence in the 
case of a frail person, which would not be such in the case of a 
person in good health.2 Nor does a long interval between the 
injury and the death make any difference, if the injury cause the 
death.2 Although the injury, not inevitably mortal, was one 
from which the deceased might have recovered if properly cared 
for and skilfully treated, this will not free the wrongdoer if the 
injury be still the direct cause of death. If by care and skill the 
life be saved, that is fortunate for the accused, but want of 
attention or skill on the part of others to the cure of the evil he 
has done can never excuse his crime.® But if the accused can 
prove that the death was the direct result, not of the injury, but 
of flagrant mismanagement, and that but for this mismanage- 
ment the deceased would have survived, this would of course be 
a good defence.® 

If the death be caused by a disease directly brought on by 
the injury, as by lockjaw, erysipelas, or brain fever supervening, 
the accused’s act is still held to be the cause of death.’ In one 
case where the injured party might have recovered, but died of 
chill taken when he was in a weak state from the consequences 
of the injury, the prosecutor abandoned the charge of murder, 
but the accused was upon the law laid down by the judge held 
responsible for the death and was convicted of culpable homicide.® 


1 Hume i. 183, and case of Ramsay there.—Alison i. 71, 72, 149.—John Smith, 
1858, 3 Irv. 72.—Case of Williamson, 1866 5 Irv. 326.—William Brown, 1879, 4 
Couper 225.—Robertson and Donoghue (n.r.), August 30th 1945 (Lord Justice- 
Clerk Cooper’s charge). 

2 Hume i. 238.—Thos. Breckenridge, 1836, 1 Swin. 153 (Lord Meadowbank’s 
opinion).—Compare Isabella Brodie, 1846, Ark. 45, with Isabella Livingstone, 
1842, 1 Broun 247; Bell’s Notes 78. 

8 Hume i. 185, 186.—Alison i. 150, 151. 

4 Hume i. 184, case of Edgar there.—Alison i. 149.—More ii. 364. 

5 Francis Johnstone, 1831, Bell’s Notes 69.—Margaret Shearer, 1851, J. 
Shaw 468.—John M‘Glashan; Bell’s Notes 69.—Jas. Williamson, 1866, 5 Irv. 
326.—Alex. Dingwall, 1867, 5 Irv. 466 (Lord Deas’ charge). 

6 Cases of Williamson, supra, and of Joseph and Mary Norris, 1886, 1 White 292. 

7 Hume i. 185, case of Pretis in note 4.—More ii. 361.—Alex. Mackenzie, 1827, 
Syme 158 (Lord Justice-Clerk Boyle’s charge).—John Jones and Edward Malone, 
1840, 2 Swin. 509.—Jas. Wilson, 1838, 2 Swin. 16; Bell’s Notes 70 (Lord Cock- 
burn’s charge).—Margaret Shearer, 1851, J. Shaw 468. Carl J. Peterson and 
Luciana Diluca, 1874, 2 Couper 557.—Joseph and Mary Norris, 1886, 1 
White 292. The report of the case of J. Campbell, 1819, by Alison, was declared 
to be incorrect by Lord Justice-Clerk Hope (who was counsel for the 
Crown), the fact being that the evidence established that the erysipelas was not 
caused by the injury. 

8 Heinreich Heidmesser, 1880, 17S. L. R. 266. 
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But this can hardly be extended to the case of unexpected con- 
sequences following upon proper medical treatment. Where the 
injuries made bleeding necessary, and the wound made in 
bleeding became inflamed, and caused death, the inflammation 
being in no way connected with the injuries, the charge of murder 
was abandoned. 

Homicide divides itself into three classes, murder, culpable 
homicide, and justifiable or accidental homicide, of which the 
first two classes alone are criminal. 

I. Murder is constituted by any wilful act causing the 
destruction of life, whether intended to kill, or displaying such 
wicked recklessness as to imply a disposition depraved enough to 
be regardless of consequences.? It is not necessary for the Crown 
to prove that the accused premeditated the killing.2 Where 
there is evidence entitling the jury to find that the killing was 
culpable or accidental homicide, it is the duty of the judge ex 
proprio motu to leave these verdicts open to the jury. Ina case 
of death by poisoning where suicide and accident have been 
excluded by the evidence, there must nevertheless be positive 
evidence connecting the accused with the crime.® 

The amount of recklessness which may constitute murder 
varies with circumstances. Conduct which would not indicate 
total recklessness in the case of an attack upon a strong full- 
grown person might do so in the case of an infant or aged person.® 
One blow even with the hand might be sufficient to infer 
murder in the case of a child.” And as regards frail and aged 
people, it has been well said that violence to them is doubly 
reprehensible, and that the weak are entitled to protection 
against the degree of violence that will injure them.’ If in 
attempting or perpetrating another crime a person uses serious 

1 Hugh and Euphemia M‘Millan, 1827, Syme 288; Hume i. 184, note 1; 
and Lord Wood’s MSS. 

2 Hume i. 254, 256—i. 256, case of Telfer in note 3—i. 257, case of Rae in 
note 1—i. 260, case of M‘Craw in note 1.—Alison i. 2, 3, 4; Fraser and Rollins, 
1920 J. C. 60; Bladas Kizileviczius, 1938 J. C. 60 at pp. 61-62. 

3 Charles Macdonald, 1867, 5 Irv. 525. 

4 Muir v. H.M. Adv., 1933 J. C. 46.—Mancini v. D. of P.P., 28 Cr. App. R. 65 
(culpable homicide).—Woolmington v. D. of P.P., [1935] A. C, 462; 25 Cr. App. 
R. 72 (accidental homicide). 

5 M‘Millan, 1940 J. C. 62; but see Withers v. H.M. Adv., June llth 1947. 

6 Hume i. 238.—Alison i. 5, 6.—Robertson and Donoghue (n.r.), August 30th 
1945 (Lord Justice-Clerk Cooper’s charge). 


7 Hume i. 238, case of Brown there. 
8 Thomas Breckenridge, 1836, 1 Swin. 153 (Lord Meadowbank’s opinion). 
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and reckless violence which may cause death, without consider- 
ing what the result may be, he is guilty of murder if the violence 
results in death although he had no intention to kill. Of course, 
if the violence used be slight and the death is a mischance, 
the accused’s intention may be taken into account in determining 
whether his act is murder. 

Murder may be by personal violence, or by poisoning, or by 
causing death while committing some other serious crime. 

It is not requisite that a deadly, or indeed any, weapon be 
used.? It is murder to smother a person by lying upon his chest,® 
or by tossing sulphuric acid in his face. Violence, in the strict 
sense, is not necessary, provided the probable result of the act 
done be death. Locking up a person without food, or giving a 
slight push which sends a person over a precipice, or cutting a 
rope,‘ or tilting up a board hung over the side of a ship, so that 
a person falls,® or placing a spring-gun,® or laying an explosive in 
a person’s way, are all acts of murder if death ensue. Repeated 
blows with the fist may amount to murder.’ Wherever there is 
grievous harm manifestly intended, or at least known to be a 
likely result of the act done, the crime is murder.’ But where 
the violence has been of a kind not likely to produce death, it 
will always be a ground for reducing the charge to culpable 
homicide, that the accused threw aside a deadly weapon, or 
did not use one which he had at hand. In such a case it will 
require strong evidence of protracted outrage by the less deadly 
means used to prove murder.® It is not a good defence that 
death was invited by the deceased. Death caused by duelling 
is murder, although the person killed was the challenger. 


1 Fraser and Rollins, 1920 J. C. 60. 

2 Hume i. 261, 262, and cases of Brown: and Lindsay there. 

3 This was the mode in the notorious case of Will. Burke and Helen M‘Dougal, 
1828, Syme 345. 

4 John M‘Callum and Will. Corner, 1853, 1 Irv. 259. 

5 John Campbell, 1836, 1 Swin. 309; Bell’s Notes 79. 

6 Jas. Craw, 1827, Syme 188 and 210; Shaw 194. 

7? Hume i. 262, and cases of Brown: and Lindsay there, and case of Anderson 
and Glen in note a. 

8 Hume i. 189, and case of Neilson and others in note 2—i. 190, and cases of 
Wilson : Smith and others: and Key there—i. 256, 257, 258, and case of M‘Farlane 
there—i. 259, case of Home there—i. 260, case of Stewart there. 

9 Hume i. 256, and case of Hamilton in note 1.—Alison i. 8. 

10 Rutherford, 1947 J.C. 1. 
11 Hume i. 230, 231, and cases of Robertson: Douglas: Mackay: and Gray 
there.—Alison i. 53-56. 
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Murder by poisoning may be committed by sending a 
poisoned cake intended for consumption by A, but eaten by his 
housekeeper who dies as a result,} and in many ways besides 
administering by the mouth. Mingling poison with an injection, 
or pricking with a poisoned instrument, or shutting a person up 
in a room exposed to charcoal fumes, are all murderous acts. It 
cannot be doubted that deliberately turning on a jet of gas 
in a closed room, and causing suffocation, would be murder. Nor 
is it essential that a virulent poison be used. Murder may be 
committed with common and in themselves innocent drugs. If 
a person be suffering from flux, and another maliciously removes 
his medicines, and substitutes strong purgatives which aggravate 
the complaint and destroy the patient, the crime is murder.? 

When death results from the perpetration of any serious and 
dangerous crime, murder may have been committed, although 
the specific intent to kill be absent. This is so where the crime 
perpetrated involves either wilful intent to do grave personal 
injury, or the wilful use of dangerous means implying wicked 
disregard of consequences to life. Thus, it is murder if an 
attempt be made to cause a pregnant woman to abort by 
administering poison without her knowledge and consent, and 
the woman die. Even where the woman consents, the crime 
may still be murder if the instrument used was in a specific 
sense one dangerous to her life. Similarly it is murder if a 
child of tender years die from being exposed to the weather, 
without care or nourishment, and in total disregard of the 
consequences,° or if by an act of wilful fire-raising, persons in 
the house or neighbouring houses are killed.6 It is murder to 
assault a woman and leave her exposed in a field, injured and 
unconscious, whereby she dies.’ Many other cases may be 
supposed. If, as the result of rape, the woman dies,’ or if, in a 


1 Thomas M. Brown, 1907, 5 Adam 312. 

2 Hume i. 289, and case of Clerk and others there—i. 290, case of Paterson in 
note l. 

3 Hume i. 263, 264, and case of Dalrymple and Joyner there.—Alison i. 52. 

4 Charles Rae, 1888, 2 White 62, per Lord Shand at p. 69.—See also Rex v. 
Stone, 53 T. L. R. 1046. 

5 Hume i. 190, cases of Smith and others: and Key there.—Elizabeth Kerr, 
1860, 3 Irv. 645. 

6 Hume i. 24.—More ii. 392. 

7 John M‘Pheo, 1935 J. C. 46. 

8 D. of P.P. v. Beard, [1920] A. C. 479; Rex v. Stone, 53 T. L. R. 1046, 
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struggle with a robber, the victim is dashed against the wall, or 
to the ground, and has his skull fractured, and dies, the crime is 
murder.! Wreckers who, by the exhibition of false lights, bring 
about the death of a ship’s crew, commit murder, although the 
immediate object was only plunder. And the same will hold 
of scuttling of a ship, although the object be to defraud under- 
writers. 

Many still more indirect cases may be imagined. If a jailer 
maliciously place a prisoner in a cell with a dangerous wild 
animal, or a violent lunatic, he is guilty of murder if death ensue.” 
The case may be supposed of a person maliciously bringing it 
about that another shall be killed by a third person in the 
discharge of duty. If an officer who has malice against an 
individual who is subject to his orders, should order a sentry 
posted at a particular spot to shoot anyone who cannot give the 
countersign, and then sends the object of his malice on a duty 
which will take him to the sentinel’s post, giving him a wrong 
word as the countersign, the officer has murdered him if he be 
shot by the sentry. Although the sentinel’s is the hand that 
does the deed, the officer is as guilty as the man who mixes 
poison for another, and sends it to him as a wholesome medicine. 
The text-books speak of another case, that of one swearing 
falsely, and so procuring the execution of an innocent person. 
Hume seems to think it murder, Alison holds the contrary.2 The 
great difficulty of supposing such a case is, that by the law of 
Scotland no one can be convicted on the evidence of one witness 
only. There must be corroborative evidence of other persons 
or circumstances, and it would therefore be difficult to make out 
that the person was executed because of the false evidence of an 
individual. But suppose that all the witnesses to the alleged act 
of crime are leagued together toswear falsely to obtain the convic- 
tion on a charge of murder. A. B. swears he saw the accused 
stooping over the murdered person, and that he saw blood on 
his hands; C. D. that he found a bloody knife hid in the wall — 
near the accused’s house; and E. F. that the accused confessed 
to him that he had done the deed. Such a case would seem to 
point to the soundness of Hume’s view, for it is not possible to 


1 Hume i. 24, 25.—Alison i. 52. 
2 Hume i. 190.—Alison i. 73. 
8 Hume i. 190, 191.—Alison i. 73. 
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imagine a crime more horrible than this, and it is difficult to see 
any ground why it should not be held to be murder.! 

Taking life in self-defence will be spoken of later, but although 
the conduct of the deceased may not support that plea, still it 
may palliate the offence so as to reduce it to culpable homicide.” 
Those cases of provocation which do not so reduce the offence, 
fall to be noticed first. Words of insult, however strong,® or any 
mere insulting or disgusting conduct, such as jostling, or tossing 
filth in the face,* do not serve to reduce the crime from murder 
to culpable homicide. Even more serious provocations may not 
reduce the offence to culpable homicide, e.g. a blow with the 
hand, or even with the clenched fist. To palliate retaliation 
resulting in death there must be provocation in a substantial 
sense, taking a broad view of what occurred and not weighing 
the matter in too fine a scale.6 Where an accused person, 
having been put in real danger, uses unnecessary violence or 
continues to use violence after the danger has passed, his crime 
may only be culpable homicide, provided he acted in the heat of 
the moment without thought of consequences.’ There seems to 
be room here for a distinction. If there was provocation by 
a blow, and the method of the retaliation was not plainly 
murderous, then a murderous purpose will not so readily be 
inferred. For example, it seems reasonable, in a case of 
repeated blows in retaliation of a blow struck by the deceased, 
to require strong evidence of continued and outrageous violence 
before inferring a murderous purpose. Where a plea of self- 
defence fails (or would fail if stated) because the accused person 
started the trouble,® or did not use means of escape open to 


1 One case mentioned by Hume (Daniel Nicolson and others, i. 170, 171) may 
be referred to as illustrating the possibility of such a diabolical plot as that above 
supposed.—See More ii. 363. 

2 Richard M‘Guinness, 1937 J. C. 37 (so held where no special defence had 
been lodged). 

38 Hume i. 247. 

4 Hume i. 248, case of Aird there, and case of Hume in note 1.—Alison i. 12. 

5 Hume i. 223, case of M‘Millan there.—Will. Wright, 1835, 1 Swin. 6; Bell’s 
Notes 77. 

6 M‘Guinness, 1937 J. C. 37 at p. 40.—See also Hillan, 1937 J. C. 53 at p. 58. 
—Hume i. 335. 

7 Bladas Kizileviczius, 1938 J. C. 60 at p. 63.—Hume i. 247-248.—Alison i. 
7, 20-21. 

8 See Hume i. 262. 

9 Hume i. 232-233.—Alison i. 18.—Robertson and Donoghue (n.r.), 
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him,! or killed immediately after the danger had passed,” 
provocation, such as would deprive a reasonable man of the 
power of self-control, may avail to reduce his guilt from murder 
to culpable homicide.® 

Provocation, although great, will not palliate guilt if an 
interval have elapsed between the provocation and the retalia- 
tion. If A be struck by B, and provoked so that if A retaliated 
then and there he might not be guilty of murder in killing B, yet 
A’s guilt will not be lessened if, after a sufficient interval has 
elapsed to cool his rage, he track B on his road home and shoot 
him. Such cold-blooded revenge for a wrong, however great, 
is nothing less than murder.* And the same will hold of taking 
the life of another on provocation, and immediately, if the deed 
be so done as to display not mere excitement and rage, leading 
to dangerous violence, but deadly vengeance. If two persons 
came to blows, and the party provoked secretly draw a knife 
and stab with it from behind, or repeatedly, he will scarcely be 
heard to maintain that the offence is mitigated by the pro- 
vocation.’ Again, it would be murder if a person, on provocation 
however great, were immediately to place poison in food or drink 
in retaliation. The defence of provocation is of this sort— 
“Being agitated and excited, and alarmed by violence, I lost 
“control over myself, and took life, when my presence of mind 
“had left me, and without thought of what I was doing.”’® But 
this can never apply to a case of poisoning, where the resolution, 
although sudden, is deliberate and malignant in character.’ 

Trespass, theft, or attempt to steal is not provocation which 
can palliate the taking of the life of another.§ It is only where 
there are violence and danger that killing can be palliated. To 
lay a spring-gun to shoot a poacher, or the plunderer of an 
orchard,® is murder if death ensue, and the same holds of shooting 
a thief caught in the act of stealing, unless the circumstances 


1 Hume i. 226.—Alison i. 102-103, 133. 

2 Hume i. 218, 225-226. 

3 Mancini v. D. of P.P., [1942] A.C. 1; 28 Cr. App. R. 65. 

4 Hume i. 252, and cases of Redpath: Macara: and Peter in note 1.—Alison i. 
8-10.— Joseph and Maxwell Alison, 1838, 2 Swin. 167; Bell’s Notes, 77, 78. 

5 Burnett 46, case of Marshall there. 

6 Adopted by Lord Jamieson in Bladas Kizileviczius, 1938 J. C. 60 at p. 63. 
—See also Mancini v. D. of P.P., [1942] A.C. 1; 28 Cr. App. R. 65. 

7 Hume i. 252.—Alison i. 9. 

8 Hume i. 247.—Alison i. 21. 

9 Jas. Craw, 1827, Syme 188 and 210. 
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were such as to cause reasonable trepidation. Robbery and, in 
some circumstances, housebreaking by night might palliate the 
killing. 

If an officer of law be killed while executing a warrant, it is 
no palliation that he was using violence, for this he is bound to 
do if resisted.? But if an officer execute a warrant upon a wrong 
person, or beyond the jurisdiction of the magistrate issuing the 
warrant, or execute a defective warrant, or arrest without 
proclaiming himself an officer and the purpose of the arrest, the 
question whether murder is committed by resistance which 
causes his death is one of circumstances. Such errors and 
defects, although they justify resistance, will not, by themselves, 
palliate the crime. Certainly if the irregularity were unknown 
to the accused, he cannot plead that his resistance was based 
upon it. But even if it were known to him, and were pointed 
out by him to the officer, he will not be free from the guilt of 
murder if, on the officer endeavouring to execute the warrant, 
he at once put him to death. The same rule applies here as 
in an attack by an ordinary individual; the person attacked 
will be guilty of murder in killing the assailant, unless the 
latter’s conduct has been such as reasonably to excite serious 
apprehension of injury.® 

An officer, although bound to go forward and execute a 
warrant, is inexcusable if he kill the person to be arrested, unless 
he can shew that he was subjected to, or threatened with serious 
injury if he proceeded to carry out his warrant. Mere fear of 
being struck or beaten will not lessen his offence.* Nor will it 
palliate the conduct of an officer in killing a person against 
whom he holds a warrant, that the person was fleeing and likely 
to escape. It is doubtful whether greater privilege is to be 
extended to the officer in criminal than in ordinary cases, so 
that he may kill one who is merely fleeing from justice. Hume 
thinks that there is a distinction to be drawn between criminal 
and civil processes—the one being for the vindication of public 
justice, and the other only for the protection and enforcement 


1 Hume i. 218-219; Bell’s Notes 77. 

2 Alison i. 24. 

3 Hume i. 250, 251, and case of O’Neal there.—See also i. 393.—Alison i. 25, 
26, 27. 

4 Hume i. 201, case of Gordon there—i. 202, case of Fife there.—Alison i. 31, 
case of Maclean there. 
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of individual rights.1_ Alison thinks that this “extraordinary 
“privilege of killing on mere flight is confined, even if it be 
“there established, to capital cases,” * a distinction between 
higher and lower crimes which Hume considers ‘‘pernicious”’ 
and “‘impracticable.’’? No case has been tried by which the 
applicability of such a rule even to capital cases has been tested, 
those quoted by writers being instances in which there was 
violent resistance. 

If an officer in executing an illegal warrant, or in executing 
a legal warrant illegally, or on a wrong person, kill the person 
he is endeavouring to capture, his crime may be murder unless 
the irregularity or illegality be such that he could not reasonably 
be expected to know it.! 

Soldiers or sailors in the Royal service have privileges in 
taking life, which will be afterwards spoken of. But it is only 
when on duty that the privilege exists.> And therefore, if when 
not on duty, or not under orders of superiors, they take duties 
upon themselves, their conduct will be judged of regardless of 
their being soldiers or sailors.® 

II. Culpable homicide is the name applied to cases where 
death is caused by improper conduct, and where the guilt is less 
than murder. It is of three kinds: 

First, killing in circumstances implying murder but for 
diminished responsibility in the accused.’ 

Second, homicide by the doing of an unlawful act, where 
death could not reasonably be foreseen as the probable con- 
sequence of the act.® 

Third, homicide from negligence, or from rashness in the 
performance of lawful duty.® 

First, the accused person’s criminal responsibility may be 
diminished by reason of the external circumstances to which he 
reacts, or by defects in his own mental make-up. The external 
circumstances may be found in provocation which has already 


1 Hume i. 199. 

2 Alison i. 36, 37. 

8 Hume i. 199. 

4 Hume i. 200.—Alison i. 34, 35. 

5 Sheppard, 1941 J. C. 67; Macpherson, September 18th 1940 (n.r.). 

6 Burnett 81, case of Davies and Wiltshire there.—Alison i. 39-45, passim. 
7 Hume i. 239.—Alison i. 92, 100. 

8 Hume i, 234.—Alison i. 94-100. 

9 Hume i. 233.—Alison i. 113-126. 
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been dealt with in treating of murder. The theory, as there 
indicated, is that the accused person being reasonably agitated 
by the provocation loses control over himself and takes life 
when his presence of mind has left him, without thought of what 
he is doing. It will not suffice that the accused was in a passion, 
there must have been actual injury or alarming threats producing 
reasonable perturbation.? 

A husband instantly killing his wife, or her seducer, when 
caught in the act of adultery, is held to commit culpable 
homicide. The same is true where the accused, not having 
caught his wife and her paramour in adultery, acts in the heat 
of passionate indignation on learning of the adultery, without 
having had an interval to cool down, and for his act to become 
one of revenge.* 

If at the time of the commission of an act of violence, which 
results in death in circumstances which would normally justify 
a charge of murder, the mental state of the accused was such that 
although not insane he yet borders on insanity, his crime may be 
reduced from one of murder to one of culpable homicide. A 
mother who kills her newly born child while experiencing 
acute physical suffering and apprehension may be guilty only 
of culpable homicide. Where a mental state bordering on 
insanity has been shewn to exist, it is immaterial that it may 
have been caused by excessive drinking.’ Mere drunkenness at 
the time of the assault which does not produce incapacity to form 
the intention to kill or do grievous bodily harm has no effect in 
reducing the charge from one of murder to one of culpable 


1 See p. 94, ante. 

2 Hume i. 229, 247, 248.—Alison i. 92, 93, 100, 101.—John Forrest, Glasgow, 
1837, 1 Swin. 404 (Lord Moncrieff’s charge). 

3 Hume i. 245, case of Christie there, and case of Shanke in note 3. 

4 Gilmour, 1938 J. C. 1.—Hill, 1941 J. C. 59.—Delaney, 1945 J. C. 138.— 
But see Holmes v. D. of P.P., [1946] A. C. 588; 31 C. App. R, 1238. 

5 Savage, 1923 J. C. 49; Muir v. H.M. Adv., 1933 J. C. 46 (necessity for a 
direction on diminished responsibility); Kirkwood v. H.M. Adv., 1939 J. C. 36 
(history of impaired responsibility); Braithwaite, 1945 J. C. 55. 

6 Ellen Abercrombie, 1896, 2 Adam 163. [In England, the mother’s offence 
against her child under twelve months is reduced from murder to infanticide 
where the balance of her mind was disturbed by reason of her not having fully 
recovered from the effect of childbirth or lactation.—Infanticide Act, 1938 (1 & 2 
Geo. VI. c. 36).] 

7 Margaret Brown, 1886, 1 White 93.—John M‘Donald, 1890, 2 White 517 at 
p- 521.—D. of P.P. v. Beard, [1920] A. C. 479; 14 Cr. App. R. 159. 
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homicide.! In such cases the question is: Was the accused 
when he inflicted the injuries in such a condition that he could 
not form the intention to kill or do serious harm? If not, it is 
immaterial that his mental condition, though one of perfect 
sanity, may be described as ‘‘psychopathic personality.” ® 
There may be some forms of mental affliction short of insanity 
which result in the actor being an automaton, as in somnambul- 
ism or temporary mental dissociation, and which make him 
irresponsible.2 Where irresponsibility is affirmed, culpability is 
negatived. 

Second, a person who inflicts, through vice or recklessness, 
a minor injury which has a fatal result is guilty of culpable 
homicide, where death was not contemplated or probable.* 
Such cases are innumerable. There are many cases in which 
the culpability varies from violent though not murderous assault 
down to the slightest blow, which causes a fall.° If a person die 
from illness brought on by shock occasioned by violence, the 
offender would be guilty of culpable homicide, and it would be 
no defence that the deceased was a person of weak constitution, 
or had weak action of the heart. There may also be cases 
where there is no violence. Desertion of a child, even in circum- 
stances of no apparent danger, is culpable homicide, if the child 
die.’ Formerly it was regarded as culpable homicide if a 
woman who was pregnant made no preparation for the birth, 
and did not call for assistance at the birth, and the child was 


1 Campbell, 1921 J.C. 1; Kennedy v. H.M. Adv. 1944 J. C. 171. 

2 Carraher v. H.M. Adv., 1946 J. C. 108. 

8 Simon Fraser, 1878, 4 Couper 70; Ritchie, 1927 J. C. 45. 

4 Hume i. 234, and cases of Macdonald: and Irving in note 1, and Cameron in 
note 2—i. 235, cases of Mason: and Bathgate there, and cases of Wood; and 
Neal in notes 2 and *. 

5 Hume i. 234, 235, passim.—Alison i. 97, 98, passim. The following illustra- 
tions may be referred to: Jas. Grace, 1835, 1 Swin. 14; Bell’s Notes 78 (a fair 
fight with fists).—John Jones and Edward Malone, 1840, 2 Swin. 509 (assault).— 
Dundas M‘Riner, 1844, 2 Broun 262 (assault).—Margaret Fletcher, 1846, Ark. 
171 (assault)—Margaret Shearer, 1851, J. Shaw 468 (assault)—Rob. Bruce, 
1855, 2 Irv. 65 (assault).— Peter Jafferson and Geo. Forbes, 1848, Ark. 464 (assault 
and throwing down).—Rob. Vance, 1849, J. Shaw 211 (assault and throwing 
down).—Isabella Brodie, 1846, Ark. 45 (throwing down).—Rob. M‘Anally, 1836, 
1 Swin. 210; Bell’s Notes 78 (assault in retaliation) —John M‘Laughlin, 1845, 
2 Broun 387 (sudden blow in retaliation)—Geo. Broadley, 1884, 5 Couper, 490 
(man drowned by being knocked into water in drunken brawl). 

6 Will. Brown, 1879, 4 Couper 225. 


7 Hume i. 235, 236, and 237, passim.—Alison i. 99.—More ii. 369.—See also 
M‘Phee, 1935 J. C. 46. 
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suffocated from her being unable to attend to it, although she 
had not concealed her pregnancy.! It is not now the practice 
to prosecute in cases where the mother has been merely passive 
at the time of the birth and so allowed her child to die. It is 
culpable homicide if for a frolic something likely to sicken the 
person taking it be mixed with food or drink, and death ensue, 
although the substance administered be not in itself dangerous 
to life.2 And the same would hold of giving to a child,® or 
lunatic, a large quantity of spirits, or improperly giving 
laudanum to a child to put it to sleep.5 Such acts also as careless 
use of firearms,® or setting off of fireworks,’ or the like, from 
which death results, are cases of culpable homicide. Culpable 
neglect or cruel conduct by those in charge of young,® or infirm 
persons,® or paupers,! causing death, has been held to be culpable 
homicide. 

Cases may be supposed of a very indirect character. It is 
culpable homicide if a husband attack his wife violently, and she 
fall, and the child in her arms is killed. It has even been held 
to be culpable homicide if the violence compel the woman to 
squeeze the child so tightly as to kill it. Ifa person flog the 
horse on which another is riding, so that it runs off and kills 
him, he commits culpable homicide.” Forcing children to leave 


1 Isabella Martin, 1877, 2 Couper 379.—Elizabeth Scott, 1892, 3 White 240; 
29S. L. R. 629. (In this latter case the charge was not relevantly stated, but 
Lord Young’s opinion indicates that had it been averred that the neglect caused 
suffocation, it would have been relevant.) 

2 Hume i. 237, and case of Inglis and others there.—Alison i. 99.—John Ewing, 
December 10th 1940. 

8 Hume i. 237, and case of Philip in note a.—Alison i. 99. 

4 Neil Lamont, 1837 (Indictment Adv. Lib. Coll.). 

5 Jean Crawford, 1847, Ark. 394.—Elizabeth Hamilton, 1857, 2 Irv. 738. 

6 Hume i. 192: cases of Cowan: and Buchanan in note 2—i. 193, case of 
Henderson there.—John M‘Bryde, 1843, 1 Broun 558. John Smith, 1858, 3 Iry. 
72, (In this latter case the pistol was supposed to be loaded only with powder 
and wadding, and the injury was caused by a pin that had accidentally got into 
the pistol.) 

7 Geo. Wood and Alex. King, 1842, 1 Broun 262; Bell’s Notes 71. 

8 Catherine M‘Gavin, 1846, Ark. 67.—Susan Kain, 1846 (Lord Justice-Clerk 
Hope’s MS. Notes to Hume). 

9 Peter M‘Manimy and Peter Higgans, 1847, Ark. 321.—George Fay, 1847, 
Ark. 397. 

10 Will. Hardie, 1847, Ark. 247. 
11 Hugh Mitchell, 1856, 2 Irv. 488. 
12 David Keay, 1837, 1 Swin. 543; Bell’s Notes 88, where this was held to be 
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a house or ship in cold weather, exposing them to risk of perishing 
before they could reach a place of shelter, would infer guilt of 
culpable homicide if life were lost.1 It might even be held 
culpable homicide if, in consequence of alarm created by violence, 
the sufferer himself were to do some act from which his death 
resulted—e.g. if a person when pursued by another armed with a 
murderous weapon were, in terror, and seeing no other means of 
escape, to throw himself into water, and thus were drowned.? 
Where several men assaulted a woman with intent to ravish, and 
she in terror ran from them and fell over a precipice in the dark, 
they were held to be guilty of culpable homicide.® 

Culpable homicide flowing from the use of violence may 
be aggravated by previous conviction of any crime inferring 
personal violence, and any aggravation which attached to the 
previous offence may be founded onas an additional aggravation.* 

Third, culpable homicide may result from neglect of proper 
precautions, or of moderation in the doing of what is legal, or 
from general carelessness and neglect of duty. Here, also, the 
cases that have happened are outnumbered by those that may 
be supposed. They include every fatal accident which is not 
fortuitous, but results from some blameable conduct. The trend 
of legal development has been to draw a distinction between 
negligence which results in civil liability and negligence which 
results in criminal responsibility; and in the latter case to desider- 
ate gross and wicked negligence or recklessness. The old rule 
that “any blame is enough” is no longer valid. A summary of 
the cases which have occurred will afford the best commentary 
on this branch. As regards culpable homicide by exceeding 
moderation in the performance of duty, one case which has 
occurred is that of a person entitled to inflict corporal chastise- 
ment, causing death in doing so.® If an officer in charge of 


1 Rob. Watt and Jas. Kerr, 1868, 1 Couper 123; 41 8S. J. 91.—See also 
Frederick George Thomsett (n.r.), February 16th and June 29th 1939 (trawler 
skipper who ordered youths to put off in small boat in rough sea), 

2 See Hume i. 235, 236: case of Graham there.—John Robertson, 1854, 1 Irv. 
469 (Lord Handyside’s opinion). 

3 Pat. Slaven and others, 1885, 5 Couper 694. 

4 Crim. Pro. Act, 1887, § 64. 

5 Hume i. 237, 238, and case of Carmichael there.—More ii. 369.—Dav. 
Paterson, 1838, 2 Swin. 175; Bell’s Notes 79.—See also Edward Evans and Jas. 
Denwood, 1873, 2 Couper 410, where a master of a vessel was convicted of culpable 
homicide, inter alia, by beating a seaman to force him to work. 
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prisoners, who is ordered to fire on any one who attempts to 
escape, does so hastily or rashly he commits culpable homicide.? 
Magistrates too hastily giving orders to fire on a mob, or officers 
rashly killing on resistance of warrant, or revenue officers 
exceeding duty in killing smugglers, are instances of culpable 
homicide of this class.? But mere negligence in carrying out a 
duty does not now infer criminal consequences; there must be 
gross and wicked recklessness in its performance.® Cases of 
culpable negligence or rashness are numerous. If death result 
from gross fault or negligence in the management of vehicles, 
culpable homicide is committed, whether the cause be reckless 
driving,’ or recklessly leaving vehicles without any one to take 
charge of them, or entrusting the reins to an unskilled person,® 
or the like. 

With the prevalence of fast-travelling motor vehicles on the 
road, the tendency of the law in the case of fatal accidents is to 
hold the driver of the vehicle which inflicts the injury guilty of 
homicide, only if his conduct is notably and seriously negligent 
or displays utter disregard for the safety of others. The Road 
Traffic Acts, 1930-1934,’ with a view to enforcing the exercise 
of care in driving, have created four classes of driving offences, 
viz. (1) without due care and attention; (2) recklessly, or at a 
speed or in a manner which is dangerous to the public, having 
regard to all the circumstances; (3) racing or trial of speed; and 
(4) while under the influence of drink or drugs to such an extent 
as to be incapable of having proper control. An act of driving 


1 Burnet, 77, 79.—Alison, i. 43—44. 

2 Hume i. 216.—Alison i. 110. 

3 Macpherson (n.r.), September 18th 1940; Sheppard, 1941 J. C. 67. 

4 Hume i. 192, note 2: several cases.—Alison i. 118, 119: several cases 
besides those in Hume.—More ii. 369.—Adam Stoddart, 1836, Bell’s Notes 73.— 
Jas. Matheson, 1837, 1 Swin. 593; Bell’s Notes 70.—Will. Messon, 1841, 2 Swin. 
548.—Will. Trotter, 1842, Bell’s Notes 74.—John Ross and others, 1847, Ark. 258. 
—Rob. Lonie, 1862, 4 Irv. 204. 

5 Hume i. 192: case of Jackson in note 2.—Arch. Gowans, 1831, Bell’s Notes 
70.—Adam Stoddart, 1836, Bell’s Notes 73.—John M‘Arthur, 1841, Bell’s Notes 
74.—Alex. Smith, 1842, 1 Broun 220.—Geo. Wood and Alex. King, 1842, 1 Broun 
262; Bell’s Notes 71.—John Ross and others, 1847, Ark. 258. 

6 Drever, 1885, 5 Couper 680, per Lord Young.—Waugh v. Campbell, 1920 
J.C. 1, per Lord Salvesen.—Cranston, 1931 J. C. 28; Paton v. H.M. Adv., 1936 
J.C. 19. 

7 20 & 21 Geo. V. c. 43, §§ 11, 12, 13, and 15; and 24 & 25 Geo. V. c. 60, §§ 4, 
34, and 37. 
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which is an offence of either of the first two classes does not 
necessarily amount to culpable homicide where death results.* 
Railway officials are responsible for accidents caused by 
carelessness.2 And those in charge of vessels or boats are 
answerable for culpable conduct causing loss of life whether to 
those on board their own vessel,® or those in other vessels or 
boats.4 The same rule applies in operations with machinery, 
such as the management of coal-pit engines or lifts, cranes, 
diving-bells, and similar apparatus,® or operations with dangerous 
materials, as in storing® or using explosives,’ or ordinary opera- 


1 Paton v. H.M. Adv., 1936 J. C. 19; Andrews v. D. of P.P., [1937] A. C. 
576; 26 Cr. App. R. 34. 

2 James Boyd, 1842, 1 Broun 7; Bell’s Notes 71 (driving at excessive speed 
past level crossing).—James Cooper, 1842, 1 Broun 389; Bell’s Notes 73 (points- 
man not having switches in order).—Will. Paton and Richard M‘Nab, 1845, 
2 Broun 525 (superintendent of locomotives allowing defective engine to be used 
and driver using it)—Chas. Ormond and Will. Wyllie, 1848, Ark. 483 (careless 
coupling).—John M‘Donald and others, 1853, 1 Irv. 164 (neglect to signal, and 
neglect to clear line when fast train due).—Will. Lyall and Alex. Ramsay, 1853, 
1 Irv. 189 (improper starting of train).—Thos. Smith, 1853, 1 Irv. 271 (rash 
driving of train following another train, and neglect of signals. This was a case 
of injury only, but the principle is the same).—Thos. K. Rowbotham and others, 
1855, 2 Irv. 89 (neglect to issue proper regulations—improper starting of trains in 
rapid succession).—Will. M‘Intosh and Will. Wilson, 1855, 2 Irv. 136 (improper 
starting of train).—John Latto, 1857, 2 Irv. 732 (signalling train to advance when 
points not open—a case of injury only).—Alex. Robertson, 1859, 3 Irv. 328 
(neglect of signal).—Will. Dudley, 1864, 4 Irv. 468 (driver leaving engine and 
neglecting precautions).—Will, Baillie and Jas. M‘Currach, 1870, 1 Couper 442 
(station-master sending extra train after another without signal for ‘‘train 
following,” and station-master leaving station without proper person in charge). 
—Alex. Currie and Rob, Ramsay, 1873, 2 Couper 380 (signalman lowering signal, 
and station-master shunting goods train on to main line when express train 
coming).—John Faill and others, 1877, 3 Couper 497 (failure to give proper 
warning in thoroughfares, before carrying out a blasting operation).—Gourlay, 
1907, 5 Adam 295. 

8 John Sutherland, 1838, Bell’s Notes 74 (boat overloaded).—Thos. Henderson 
and others, 1850, J. Shaw 394 (master leaving deck, and mate running vessel on 
rock by taking a short course to save time). 

4 Hume i. 193, case of M‘Innes, in note a.—Alison i. 125, 126, and cases of 
Smith and others: and Struthers there.—Ezekiel M‘Haffie, Court of Admiralty, 
1827, Syme, Appx. 3, p. 38.—Will. M‘Alister and others, 1837, 1 Swin. 587.— 
Rob. M‘Lean, 1842, 1 Broun 416.—Angus M‘Pherson and John Stewart, 1861, 
4 Irv. 85.—Arch. Grassom and Jas. Drummond, 1884, 5 Couper 483 (a case of 
injury only, but the principle is the same). 

5 Rob. Young, 1839, 2 Swin. 376; Bell’s Notes 73 (diving-bell).—Rob. 
Rouatt, 1852, 1 Irv. 79 (coal-pit machinery).—Geo. 8. Stenhouse and Arch. 
M‘Kay, 1852, 1 Irv. 94 (defective chain in ironstone pit). 

6 Jas. D. Clark, 1877, 3 Couper 472 and 504; 4R. (J.) 48. 

7 Alison i. 116: case of Johnston and Webster there.—John Drysdale and 
others, 1848, Ark. 440.—Jas. Auld, 1856, 2 Irv. 459. 
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tions requiring special caution, such as throwing down materials 
from a high building in a public place, or felling trees close to 
a public road.’ The same rule extends to all cases where by 
negligent construction or management, contractors for works 
cause loss of life.” 

Careless or rash conduct in dealing with poisons, causing death, 
may be culpable homicide. A person employed to sell, but not 
to dispense drugs, who prescribed and administered an excessive 
dose of poisonous medicine which caused death, was held guilty of 
culpable homicide.? A druggist who carelessly sold a poison by 
mistake for a harmless medicine was held relevantly charged 
with culpable homicide.4 A chemist’s assistant who without 
reading the label on a bottle dispenses a poison in error is guilty 
of culpable homicide if death result from his act.5 

Lastly, as an illustration of the small amount of blame which 
has been held to constitute culpable homicide, a case may be 
noticed where the accused was charged with folding up a bed in 
which a child was lying and causing its death. A verdict of 
guilty of culpable homicide as libelled, with this “‘explanation 
“that she did not know when she folded up the bed that the child 
“was in it, and that she did not give the thought she ought to 
‘“‘have done before folding up the bed,”’ was held good.® 

In such cases it is not necessary that the act done should 
have been the only cause of the death. If it result from the 
combined faults of several persons, each of them is responsible.” 
Where A loitered behind his cart, and B drove furiously past, 
making A’s horse run off, and a person was killed by A’s cart, 
both were indicted together.* If a driver give the reins to an 
unskilled person, both may be guilty if any one is run over.® If 
an engine-keeper at a coal-pit leave his engine in charge of an 
unskilled person, both are guilty if life be lost by the latter’s 


1 Hume i. 192, and case of Graham in note 2. 

2 Hugh M‘Clure and others, 1848, Ark. 448 (bad construction of railway and 
bridge).—Jas. Kirkpatrick and Rob. Stewart, 1840, Bell’s Notes 71 (bank of 
earth giving way).—John Wilson, 1852, 1 Irv. 84 (insufficient building). 

3 Edmund F. Wheatly, 1853, 1 Irv. 225.—See also Hume i. 193, 194, 

4 Geo. Armitage, 1885, 5 Couper 675. 

5 Wood, 1903, 4 Adams 150. 

6 Williamina Sutherland, 1856, 2 Irv. 455. 

7 John Drysdale and others, 1848, Ark. 440. 

8 John Ross and others, 1847, Ark. 258. 

9 Arch. Gowans, 1831, Bell’s Notes 70. 
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unskilfulness.1 If a railway accident be caused by the joint 
fault of two officials, both are responsible.2 A druggist who 
entrusts his shop to an unskilled person, and the person who sells 
drugs being ignorant how to dispense them, are both guilty if 
death be caused? 

The death must result directly—partially it may be, but 
still directly—from the fault. There must be some connection 
between the accused as cause, and the occurrence as effect. 
Where a train left the rails, but the driver was not to blame for 
this, it was attempted to charge him with culpable homicide 
because a person whom he had improperly allowed to ride on 
the engine was killed. Here the accused was not the cause of the 
occurrence. He was blameable in taking the deceased on the 
engine, but that did not contribute to cause the train to go off 
the rails. The charge was abandoned, but it is understood to 
have been the opinion of the Court that it was irrelevant.4 The 
converse also holds. If an accident be caused by fault, and 
death result, it will not necessarily exonerate the accused that 
the person killed had no right to be where he was. Where a 
person who was improperly riding on a train was killed by fault 
of an engineman, it was held to be culpable homicide.’ 

It is no excuse for the accused that in doing what he did he 
obeyed orders, if what was done was unsafe. On the other 
hand, if an operation be dangerous, requiring care and skill, 
a contractor may be guilty if he allow subordinates to act 
unskilfully and rashly, and neglect to oversee.’ 

Although the infringement of regulations or by-laws is 
important in estimating culpability, it does not follow that mere 
obedience to them frees from responsibility. Regulations, 
although made by statute, do not abrogate the common law, and 


1 Thomas Hamilton and Henry Hutchison, 1874, 3 Couper 19. 

2 Geo. Little and others, 1883, 5 Couper 259. 

8 Rob. Henderson and Will. Lawson, 1842, 1 Broun 360; Bell’s Notes 71 
and 76. 
4 Will. Gray, 1836, 1 Swin. 328; Bell’s Notes 72.—See also John M‘Nicol, 
1835, Bell’s Notes 71. 

5 Will. Laird, 1833, 6S. J. 42. 

6 Jas. Boyd, 1842, 1 Broun 7 (Lord Moncrieff’s charge).—Will. Paton and Rich. 
M‘Nab, 1845, 2 Broun 525 (Lord Justice-Clerk Hope’s charge). 

7 Jas. Kirkpatrick and Rob. Stewart, 1840, Bell’s Notes 71.—John Drysdale 
and others, 1848, Ark. 440 (Lord Justice-Clerk Hope’s charge). 

e : ieee Houston and Jas. Ewing, 1847, Ark. 252.—Jas. Auld, 1856, 2 Irv. 459; 
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cannot render innocent every omission of the requisite con- 
sideration, for the safety of others, which is not embraced in 
them.1 

III. Justifiable homicide is limited in law to a small number 
of cases. The judge who, having jurisdiction in capital cases, 
sentences to death, and the magistrates and officials who, under 
proper warrant, regularly carry out the sentence, commit 
justifiable homicide.? Deviations from the warrant, if imposed 
by circumstances, are not criminal. If a mob create a riot, or 
tear down the gibbet, the magistrate may hang his prisoner at 
the most convenient spot he can find.* Magistrates commit justi- 
fiable homicide when they are obliged to kill to repress riot.‘ 
The general rule is that where a mob commits, or threatens 
violence dangerous to life or property, the magistrate is bound 
to quell the riot, and where his authority is resisted, to maintain 
it by force. In addition to this duty at common law, it is 
enacted by statute, that where there is a riotous mob, although 
it have not yet done any violence, the magistrate who, after 
reading of the Riot Act, and the lapse of an hour to give the 
mob time to disperse, proceeds to disperse it by force, commits 
justifiable homicide if any of the mob perish. And if the reading 
of the Act be forcibly prevented, the rule is the same.® An 
officer holding an ex facie legal warrant commits justifiable 
homicide if he kill persons violently resisting its execution, or 
seriously threatening his life if he advance to execute it.6 The 
officer will not be held responsible for irregularities of which he 
could not by ordinary attention be made aware—e.g. an officer 
who, in arresting on an English warrant duly endorsed, kills on 
resistance cannot be held responsible for the illegality of the 
original English warrant. The rules apply to the officer’s 
lawful concurrents. Soldiers and sailors on duty are exempt 
from blame if they kill in obedience to orders from an officer or 
magistrate, except in case of flagrant illegality.” If they are 


1 Will. Trotter, 1842, Bell’s Notes 74. 

2 Hume i. 195, 196, 197.—Alison i. 127. 

8 Hume i. 197.—Alison i. 128. 

4 Hume i. 197.—Alison i. 47.—More ii. 368. 

5 1 Geo. I. c. 5.—Hume i. 197.—Alison i. 128-130. 

6 Hume i. 197, 198, case of Gillespie and others there—i. 200, 201, case of 
Gordon and others there—i. 202, cases of Fife: and Simpson and others there.— 
Alison i. 29, 131. 

7 Macpherson (unreported), September 18th 1940; Sheppard, 1941 J. C. 67. 
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left in any situation to act on their own responsibility, and they 
keep within the rules of their service, they are not blameable if 
death result.1. Where a soldier is ordered to keep a post, he is 
not obliged to wait until actually injured before using his 
weapons. If a number of armed persons advance in spite of 
remonstrances, and attack or seriously menace him, he is 
entitled to fire on them. If a vessel, chased at sea by a royal 
ship or boat or revenue cutter, refuses to bring to on the usual 
signals, it is lawful to fire into her. Where soldiers are called 
out, the plea of duty commences when they are put under arms, 
and does not cease till they have placed their arms in safety, 
for until then there is an absolute duty to protect the arms from 
capture.” In one case a sentinel was ordered by a sergeant not 
to fire, but to leave his post and make off, but being pursued 
and pressed by armed men, he fired. It was laid down that, 
being off duty, the case must be considered as that of an ordinary 
individual. This ruling was, it is thought, wrong. The soldier 
was off duty as regarded maintaining his post, but he was on 
duty as regarded the protection of his arms—a duty from which 
the order of his sergeant did not free him.® 

Self-defence justifies killing, and exonerates from all criminal 
consequences. An individual, murderously attacked by another, 
is justified in killing him to save himself,* provided (a) he did not 
start the trouble;® (6) he has no other means of escape; ® and 
(c) his alarm is reasonable.’ And the same principle applies to 
a person killing to prevent the murder of another.’ It is not 
necessary that the deceased should have struck any mortal 
blow. If A see B on the ground at some distance off, and C 
with his knife uplifted to stab him, A is justified in shooting C, 
although he might not be so were he close enough to grasp C’s 


1 Hume i. 205, 206, and cases of Wallace: and Willhouse and others there—i. 
207, cases of M‘Adam and Long: Hawkins: and M‘Farlane and Firmin there—i. 
208, case of Woodwest there, and case of Lloyd in note 1.—Alison i. 39, 40, 41.— 
Rob. Hawton and Will. Parker, 1861, 4 Irv. 58 (Lord Justice-General M‘Neill’s 
charge). 

2 Hume i. 213.—Alison i. 46. 

8 Hume i. 208, case of Dreghorn in note 1.—Alison i. 45,—Burnett 82. 

4 Act 1661, c. 22.—Hume i. 223.—Alison i. 132, 133.—Rob. M‘Anally, 1836, 
1 Swin. 210 (Lord Mackenzie’s charge). 

5 Hume i. 232-233; Alison i. 18.—Robertson v. H.M. Adv. (n.r.), October 17th 
1945. 

6 Bladas Kizilevicius, 1938 J.C. 60; Hume i. 226; Alison i. 102-103, 133. 

7 Hume i. 224, and case of Pretis there. 

8 Hume i. 218.—Alison i. 133. 
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hand and stop the blow. A woman who is attacked by a 
ravisher may kill him, as may any one who is with her, if this 
become necessary to prevent the rape. 

Depredations on property, made or attempted, if accom- 
panied by violence, may justify the killing of the delinquent.? 
Robbery is perhaps the best example. But the violence must 
be actual, not in mere preparation, or at an end by the flight 
of the offender. The danger must be imminent. In cases of 
housebreaking, the danger is presumed to be imminent by night. 
In the daytime more caution is requisite, but still the circum- 
stances may make homicide justifiable.2 Hume thinks there 
might be cases in which it would be justifiable to put a thief to 
death, although he was not committing violence. He puts the 
case of a person, in a remote place, finding a thief riding off on 
a horse which he has stolen, and who refuses to stop when called 
on.’ It is difficult to concur in the view that there is “‘no sound 
“law which should hinder him from saving his property in this 
“necessity, though at the expense of the felon’s life.’”*® Such 
a doctrine goes beyond the principle regulating the matter—viz. 
that there must be reasonable fear, not of an offence against 
property, but of serious injury, whether in protecting property 
or otherwise. It is personal danger, not patrimonial loss, which 
justifies homicide. 


1 Hume i. 218.—Alison i. 135.—More ii. 367, 368. 

2 Act 1661, c. 22.—Hume i. 217, 218, 221.—Alison i. 136, 137, 138.— 
More ii. 367. 

8 Hume i. 221.—Alison i. 138. 

4 Hume i. 222. 

5 See Alison i. 22, 23. 
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ATTEMPT TO MURDER. 


ArrEemrt to murder, whether by violence, by means of poison, 
or by some act, not being a direct assault, as by cutting a rope 
or placing a spring-gun, is a crime.! 

The intent is to be inferred from the act, and the crime 
is held complete when the accused has put his machinations in 
practical shape towards accomplishing his intention. Ifa person 
mix poison with food or drink, and hand it to another, or place 
it so that another is likely to partake of it;? or if A give poison 
to B to be administered to C, whether B is a consenting party 
to the crime or not, A has done his part to accomplish the 
murder.® 

Attempt to murder is punishable by an arbitrary pain at 
common law but, by statute, certain assaults which partake of 
the character of attempts to murder are made capital *—viz. 
wilfully, maliciously, and unlawfully doing any of the following 
acts :-— 

1. Shooting at any of His Majesty’s subjects. 

2. Presenting, pointing, or levelling any kind of loaded fire- 
arms at any of His Majesty’s subjects, and attempting, by 
drawing a trigger, or in any other manner, to discharge the same 
at or against his or their person or persons. 

3. Stabbing or cutting any of His Majesty’s subjects, with 
intent to murder, or maim, disfigure, or disable, or to do some 
other grievous bodily harm. 

4, Administering or causing to be administered to or taken 
by any of His Majesty’s subjects, “any deadly poison, or other 
“noxious and destructive subject or thing,” with intent to murder 
or disable, or to do some other grievous bodily harm. 

5. Attempting to suffocate any of His Majesty’s subjects 
with like intent. 

6. Attempting to strangle any of His Majesty’s subjects with 
like intent. ; 

7. Attempting to drown any of His Majesty’s subjects with 
like intent. 


1 Hume i. 28.—Alison i. 162.—Mary A. Alcorn, 1827, Syme 221.—Sam. 
Tumbleson, 1863, 4 Irv. 426; 36S. J. 1. 

2 Andrew Williamson, 1833, 6S. J. 40. 

38 Sam. Tumbleson, 1863, 4 Irv. 426 ; 36S. J. 1.—See also Hume i. 27.—Alison i. 
165, 166. 

4 10 Geo. IV. c. 38, §§ 1, 2; Crim. Pro. Act, 1887, § 56. 
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8. Throwing at, or otherwise applying to any of His Majesty’s 
subjects, any sulphuric acid, or other corrosive substance cal- 
culated to injure the human frame, with intent in so doing to 
murder, or to main, disfigure, or disable, or to do some other 
grievous bodily harm, and where, in consequence, any of His 
Majesty’s subjects shall be maimed, disfigured, or disabled, or 
receive some other grievous bodily harm. 

It is to be observed that the two offences by the use of fire- 
arms are different from all the rest, as no special intent is required 
by the Act. Accordingly, where the shooting was found proved, 
but only with intent to do “‘bodily harm,” this was held a good 
conviction. ‘‘Loaded”’ is not held to imply loaded with shot 
or other missiles; gunpowder and a piece of paper as wadding 
have been held enough.? In the cases under the third and 
fourth heads the injury must be actually done. The stab must 
be inflicted or the poison taken. The words “suffocate,” 
“strangle,” and “drown” in the fifth, sixth, and seventh heads, 
which are all joined together in the statute, without a repetition 
of the words wilfully, maliciously, and unlawfully, are somewhat 
vague. Only one case appears to have occurred under these 
heads, a case of drowning.* Nice questions might arise as to the 
application of such general terms. The eighth head has this 
peculiarity, that it is necessary that there shall be serious 
injury. What amount of injury constitutes the “disfiguring”’ 
or ‘‘other grievous bodily harm” it is not easy to determine, 
and would probably be left to the decision of the jury.® 

It is provided that if it appear at the trial that, “under the 
“circumstances of the case, if death had ensued, the act or acts 
“done would not have amounted to murder,” the offender shall 


1 Geo. Duncan, 1845, 2 Broun 455.—See also John Robertson, 1833, Bell’s 
Notes 67.—Indictments upon this part of the statute alone do not, as a rule, 
specify any intent.—See Geo. Blair, 1836, Bell’s Notes 68.—Jas. B. Burn and 
others, 1842, 1 Broun 1; Bell’s Notes 68. 

2 Walter Blackwood, 1853, 1 Irv. 223. 

83 Elizabeth Fraser, 1850 (unreported). The accused pled guilty to a charge of 
assault at common law.—Lord Justice-Clerk Hope’s MSS. 

4 Sir Archibald Alison seems to be wrong in saying (i. 171) that the acid thrown 
must have taken effect ‘‘upon the person against whom it was directed.” The 
Act says expressly that if “‘any of Her Majesty’s subjects” shall be maimed, etc., 
the offender shall be held guilty.—See Ann Beaton, 1842, 1 Broun 313, where 
Lord Moncrieff in his charge says, ‘‘Some person must in consequence be maimed,” 


ete. 
5 Jas. Wood, 1836, 1 Swin. 283 (observation by Lord Medwyn). 
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not be subject to capital punishment. It is not said whether 
this question is to be left to the jury, or is to be decided by the 
judge as matter of law. Probably the question would be left to 
the jury. 

Under the statute the offence must be against “‘His Majesty’s 
“subjects.” Injury to an alien is not included. It would 
seem necessary to aver and prove that the person injured is a 
subject of His Majesty.? 

Previous convictions of crime inferring personal violence, and 
any aggravations they may contain, may be founded on as 
aggravations.® 


CONCEALMENT OF PREGNANCY. 


Ir a woman, married or unmarried,® conceal pregnancy during 
the whole period, and do not call for and use assistance in the 
birth, and the child be found dead, or be not found at all, she is 
guilty of concealment of pregnancy.’ But disclosure to any one, 
even to the father of the child, exempts from punishment, 
although she deny the fact to all others;® and although the 
disclosure be not voluntary, but be extorted, as, for example, 
by examination by a kirk session.® 

What amounts to disclosure may be a difficult question. It 
is not enough that the woman makes no effort to hide her state.’ 
But an explicit statement that she is pregnant is not necessary, 
if there be a disclosure sufficient to take off the presumption of 
criminal indifference about the fate of the child. If, on being 
charged with being pregnant she lead by her conduct to the 
belief that she indeed is so, although not directly acknowledging 


1 It is now the practice to libel the nationality (see Indictments between 
1930 and 1935), although formerly this was not done.—Dawvidson and M‘Cormick, 
1882, 4 Couper 600. 

2 Crim. Pro. Act, 1887, § 64. 

8 Hume i. 298, and case of Dickson there.—Alison i. 157. 

4 49 Geo. III. c. 14. 

5 Ann Gall, 1856, 2 Irv. 366.—Jean Kiellor, 1850, J. Shaw 576; 2 Irv. 376 note. 

6 Hume i. 296, and case of Cowan there.—Alison i. 156. 

7 Hume i. 294. 

8 Hume 294, 295, cases of Orrock: and Johnston there.—Alison i. 156. 
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it, the statute does not apply. Even although her reply be a 
denial, she would probably not be held to have concealed her 
condition, if it was given in a jocular manner or otherwise, so as 
to lead to the conclusion that in reality she admitted the fact. 
The question has not arisen whether there may not be a dis- 
closure without any direct statement. Suppose that a woman 
becomes pregnant, and that from motives of delicacy neither she 
nor her relatives, although they observe her condition, ever 
speak on the subject; but that the woman openly makes 
clothing for the child, and perhaps even receives assistance in 
this from those about her. If it should happen in such a case 
that no one was present at the time of the birth, could it be said 
that there was concealment?® This case would seem to be 
stronger in the woman’s favour than that of a direct acknow- 
ledgment, which possibly may be made long before the time, 
and to one who may not be at hand at the birth. For the 
woman’s conduct indicates care for the child, and is inconsistent 
with that disregard of its safety which seems to be of the essence 
of the crime. 

A disclosure, if distinct, although made at a very early period 
of pregnancy, is sufficient. or ‘‘a disclosure to one person may 
“fairly be considered as a disclosure to many more”’;® and it is 
equally evident that an early disclosure is more likely to become 
known to many than a tardy one. The words of the statute, 
“during the whole period,’ seem irreconcilable with any other 
view. 

It is not yet decided whether a disclosure is sufficient, 
although made with the intention of obtaining aid in concealing 
the fact from others and getting rid of the child. Views have 
been indicated pointing to the likelihood of this not being held 
to bar a conviction. Although an opinion contrary to that 
expressed by members of the Court of highest authority must be 
stated deferentially, still it is thought that to hold a revelation 
to be no revelation, because of any purpose which the woman 


1 Jane Skinner, 1841, Bell’s Notes 80. 

2 Alison i. 156. A case of this sort, under the older statute of 1690, is men- 
tioned by Burnett, where the statutory charge was departed from.—Stewart, 
1786, Burnett 572, note. ; 

8 Hume i. 295. In early times the law was more severe, as illustrated by the 
case of Park on this page of Hume. 

4 See the opinions of the judges in the case of Ann Gall, 1856, 2 Irv. 366.— 
Baron Hume (i. 295) also raises the question, but expresses no opinion upon it. 


1 be CRIMINAL LAW OF SCOTLAND 


had in making it, would be going beyond the statute, which 
uses the word ‘‘conceal,’’ and says nothing of the case of a 
disclosure of the fact being held to be no revelation, because of 
its motive. It was passed for the purpose of reaching one case 
which the common law was powerless to meet: that of the 
woman carrying her secret in her own breast, and delivering 
herself unknown to others, to the risk of the destruction of the 
child—not by murder, for the common law met that case—but 
by want of assistance. The statutory words imply no question 
as to motive. Further, there can be no guilt of this offence by 
accession. The old charge of guilt as “art and part” was 
properly omitted, the nature of the offence being inconsistent 
with the idea of accession.1 Hume declares that the Act does 
not admit of a charge of art and part, and says: “The statute, 
‘in its whole strain and context, has immediate relation to the 
‘“‘mother alone, who, by the very nature of the charge, is stated 
‘fas the one person in the world that is conscious of the birth.” ? 
And Alison thus states the same rule: “If any other person has 
“been privy to the design, the statute is elided by that very 
“circumstance.” ? It is thought, on these grounds, that what- 
ever may be the purpose of a revelation, disclosure prevents the 
operation of the statute, and that the motive cannot make the 
fact less relevant in defence. 

The words, “during the whole period of her pregnancy,” 
do not imply that the pregnancy must continue for the full 
period.* The prosecutor is not bound to prove this, and the 
relevancy of the charge cannot be affected by the fact being 
otherwise. All that is necessary is that there should be such 
proof of duration of pregnancy as made a living birth possible.® 
It is, of course, a strong point in the woman’s favour if she can 
establish that her labour was premature, whether as direct 
evidence, or with a view to a recommendation to leniency, 


1 Alison Punton, 1841, 2 Swin. 572; Bell’s Notes 81. 

2 Hume i. 299. 

8 Alison i. 158. 

4 Hume i. 297. 

5 Elizabeth Brown, 1837, 1 Swin. 482; Bell’s Notes 80.—Alison Punton, 1841, 
2 Swin. 572; Bell’s Notes 80. 

6 Hume i. 298.—Alison i. 153, 154.—It might at first sight appear that the 
case of Margaret Fallon, 1867, 5 Irv. 367, militated against this doctrine. The 
case turned, however, upon the failure to produce the best evidence to prove the 
necessary duration of pregnancy rather than upon want of evidence of the full 
period. 
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especially if some accident brought on the labour. For the 
same obstinacy cannot be presumed where labour has come on 
at an early period, because it might reasonably be believed not 
to be labour up to the very last moment. If the child be full- 
grown, proof of its being still-born will not exonerate the mother, 
as it may have been still-born in consequence of the accused’s 
failure to reveal her condition, or to call for and use assistance. 
If the accused can prove that that which she brought forth was 
not ‘“‘a child,” but an abortion or a fetus, which, from some 
accident, was in such a condition that, although there had been 
assistance, it could not have been in any reasonable sense called 
“a child,’ then the case is not within the statute; for the birth 
of a “‘child,’’ whether dead or alive, is essential.” 

Besides concealment, there must be a failure to call for and 
use help in the birth. If at the last moment the woman call 
for and use help, she is not guilty. The question whether she 
has done so or not is one of circumstances.* 

The concealment must continue down to the death of the 
child, unless it be missing. If the child be shewn alive by the 
mother to others, then although death ensue, there is no crime.‘ 
The child is neither “found dead” nor is it ‘‘amissing.”’ 


1 Hume i. 298.—Alison i. 154, 155,—Alison Punton, 1841, 2 Swin. 572 (Lord 
Justice-Clerk Hope’s charge). 

2 Hume i. 297. 

8 Hume i. 297.—Alison i. 157. 

4 Hume i. 296.—Alison i. 156, 157. 
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PROCURING ABORTION. 


To cause or procure abortion whether by drugs? or by 
instruments” or violence is a crime. There must be criminal 
intent, for it may be necessary to cause abortion.® The woman 
herself may be guilty, if she be aware of the purpose for which 
the drug is administered or the instrument used. Drugging or 
operating to procure abortion is criminal, although unsuccessful.® 
But the woman must be pregnant before the crime of attempt 
to procure abortion can be committed.® It does not amount to 
an attempt to procure abortion for one person to send to a second 
drugs to be administered to a third along with directions for their 
use.’ Such a course of conduct is only providing an opportunity 
for some one else to commit the crime. But to supply powders 
to a pregnant woman and instigate her to take them will, if she 
does take them, infer guilt of attempt by accession.2 The drugs 
must not, to the knowledge of the accused, be incapable of 
causing abortion.® The giving of a gratuitous introduction to 
the actor does not infer guilt by accession should the actor 
afterwards operate Whether the pregnant woman can be 
charged with taking drugs to procure abortion has not been 
decided, but an affirmative answer seems to be involved in the 
ratio decidendi in the case of John Semple." A charge of this sort 
was withdrawn after a debate on relevancy, but it does not appear 
whether this was on general or special grounds.’ There seems to 
be no reason in principle why such a charge should not be 
relevant. 

1 Hume i. 186, and case of Robertson and Kempt there.—Alison i. 629, and 
case of Munn there.—More ii. 373. 

2 Hume i. 187, case of Robertson and Batchelor in note 1.—Alison i. 628, 
case of Aitken there.— Will. Reid, 1858, 3 Irv. 235. 

3 Minnie Graham, 1897, 2 Adam 412 at p. 415; Bourne, [1939] 1 K.B. 687 
(in the interests of the health or life of the mother), 

4 Hume i. 186, case of Robertson and Kempt there. The charge was ‘‘the 
“administering and taking of a poisonable draught, wherewith she destroyed her 
“child in the womb”’—i. 187, case of Robertson and Batchelor there.—Alison i. 
628. 

5 Alison i. 629.—Will. Reid, 1858, 3 Irv. 235. 

6 Peggy Anderson, 1928 J. C. 1; John Semple, 1937 J. C. 41. 

7 H.M. Adv. v. Baxter, 1908, 5 Adam 609. 

8 John Semple, 1937 J. C. 41. 

9 Ibid. at p. 49. 

10 Kate Johnstone, 1926 J. C. 89. 


11 1937 J. C. 41 at pp. 46 and 48. 
12 Jessie Webster, 1858, 3 Irv. 95. 
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ASSAULT. 


Every attack upon the person of another is an assault, whether 
it injure or not. Even spitting upon another is assault.1 Nor 
need the act done take effect. It is assault to shoot or aim a 
blow at another, although he remain untouched.? 

Assault may be indirect, as by hounding a dog on another, 
or by flogging the horse another is riding, so as to make it run 
off,? or violently stopping the horse which a person is riding or 
driving. Cases may occur where the malignity of an assault is 
not to be measured by the physical act done, as, for example, 
where by a slight push a person is thrown off a railway train, 
or over a steep place.5 Even a menace may be assault, as by 
presenting a gun or pistol at another,® although the trigger be 
not drawn,’ or the gun be not cocked or loaded, unless this was 
known to the person attacked.® Gestures threatening violence 
so great as to put another in bodily fear, whether accompanied 
by words of menace or not, constitute assault.” That threaten- 
ing language was used may be an element in estimating how far 
the fear of the person attacked was reasonable; but mere words 
cannot constitute an assault. 

Evil intention being of the essence of assault, it differs from 
culpable homicide in so far as injuries happening from careless- 
ness, however culpable, are not assaults.“ It is not assault for a 
schoolmaster to administer reasonable chastisement to a pupil.” 
Nor is it assault if some act of mischief, not directed against the 
person of any one, causes injury to another of whose presence 


1 Jas. Cairns and others, 1837, 1 Swin. 597; Bell’s Notes 88. 

2 Hume i. 329, case of Justice and Home there.—Alison i. 175.—Stewart v. 
Procurator-Fiscal of Forfarshire, 1829, 2S. J. 32.—Earl of Mar, 1831, Bell’s Notes 
89. 

8 David Keay, 1837, 1 Swin. 543; Bell’s Notes 88. 

4 Kennedy v. Young, 1854, 1 Irv. 533. 

6 Peter Leys, 1839, 2 Swin. 337; Bell’s Notes 88. 

6 Rob. Dewar and others, 1842, 1 Broun 233; Bell’s Notes 89. 

7 Alison i. 175, and case of the Procurator-Fiscal of Edinburgh v. Hog there. 
—More ii. 374. 

8 Rob. Charlton, 1831, referred to in Earl of Mar’s case; Bell’s Notes 89. 

9 Hume i. 443, case of Alexander there.—Walter Morison, 1842, 1 Broun 394; 
Bell’s Notes 89 (Lord Cockburn’s charge). 

10 John Irving, 1833, Bell’s Notes 88. 
11 Phipps, 1905, 4 Adam 616 (discharging guns to frighten poachers), 
12 M‘Shane v. Paton, 1922 J. C. 26; distinguished in Brown v. Hilson, 1924 
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the perpetrator of the mischief was not aware. Blows ex- 
changed between professional boxers under the Queensberry 
rules are probably not assaults because of absence of evil 
intent.? 

No provocation by words spoken or written can justify,® 
although it may palliate assault. Provocation by blows will 
justify retaliation in self-defence if not excessive. A find- 
ing of guilty of assault committed in self-defence is self- 
contradictory. The retaliation must be judged of broadly and 
not weighed in too fine a scale, and it is only cruel excess that 
will bar the plea of self-defence.” Where there is cruel excess in 
the retaliation that will amount to an assault, and the provoca- 
tion then avails in mitigation of punishment. If a person be 
struck with the fist, and in return stab or strike with a crowbar, 
or if in retaliating he continue beating the aggressor after he is 
disabled, the provocation will at best only mitigate punishment.® 
It will require extraordinary provocation to mitigate an assault 
by a husband on his wife.® In the case of a son or a daughter 
assaulting parents, very cruel ill-usage just beforehand would 
probably be a good defence.’ 

The provocation must be recent." What interval will 
exclude it as a defence is not definitely fixed. Where a written 
and published libel written four days before the assault, which 
was not serious, was pleaded in defence, the judge left the 


1 David Keay, 1837, 1 Swin. 543 (Lord Moncrieff’s opinion).—John Roy, 1839, 
Bell’s Notes 88 (glass maliciously broken cutting person). 

2 Dobbs v. Neilson, 1899, 3 Adam 10 (the magistrate had convicted of assault, 
but as the case came up on suspension the question of law was not raised). 

8 Hume i. 333, cases of Home; and Storie there, and cases of Skinner: 
Douglas: Hamilton: and Macpherson in note 2.—Alison i. 176. 

4 Hume i. 334, and cases of Lockhart there, and case of Monro and others in 
note 2. 

5 Hume i. 334, and cases of Murray: Forbes: Haliburton: Campbell: Higgins : 
Conhoun and Buntine: Dundas: Anderson: Seton: and Macindassanach there— 
i. 335, and case of M‘Culloch and others in note 1.—-Alison i. 177. 

6 Mackenzie v. Gray, 1898, 2 Adam 625. 

7 Hillan v. H.M. Adv., 1937 J. C. 53. 

8 Hume i. 335, and cases of Charteris: Adamson and Ogilvy: and Hali- 
burton there.—Alison i. 177. 

9 Rob. D. Burnet, 1834, Bell’s Notes 91. 

10 Hume i. 324, in reference to the statutory offence.—David Dow, 1830, 
Bell’s Notes 87.—Rob. M‘Anally, 1836, 1 Swin. 210; Bell’s Notes 87 (Lord 
Mackenzie’s charge). 

11 Hume i. 336, and cases of Lockhart: and Home and Justice there.—Alison 
i. 178, 179, and case of Ross there. 
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question of provocation to the jury, with a direction that 
nothing short of personal violence could justify an assault, and 
held that in the circumstances the provocation, whether justify- 
ing or alleviating the assault, was recent.1_ Verbal provocation 
is only available in mitigation if very recent. To extenuate the 
guilt of an assault made in the evening, proof has been allowed 
of provocation received in the morning.2 It may be doubted 
whether the rule would not now be held to have been extended 
too far.* It is possible that if a special defence set forth that the 
party injured had subjected the accused to a series of insults and 
attacks, the last of which was immediately before the assault, he 
might be allowed to go back a day or two in his proof, and thus 
strengthen the evidence of the provocation de recenti.4 

The recognition of impaired responsibility as affecting the 
degree of guilt is of comparatively recent origin.® On principle, 
weakness of mind not amounting to insanity would appear to be 
available in mitigation of guilt of assault. The influence of 
drink—where it impairs capacity to form evil intent, as dis- 
tinguished from emotional control—would also appear, on 
principle, to be a mitigating factor.® 

Assault may be aggravated by the mode of perpetration, or 
the extent of the injuries resulting, or the place where it is 
committed, or by its being committed on an official performing a 
public duty, or by the accused having been previously convicted 
of crime inferring personal violence, and of any aggravation 
of such previous offence,’ or it may combine all or any of these 
elements of aggravation. Formerly it was also the practice to 
treat assaults as being aggravated by intent to commit more 
serious crime, but the present practice is to charge assault and 
attempt to commit the more serious crime.’ Also, at one time 
certain forms of assault attracted capital punishment and were 
treated as separate crimes. Beating and cursing parents was 


1 Geo. Cameron, 1832, 5 Deas and Anderson 257. 

2 Hume i. 336, case of Lockhart there. 

8 Donald Stewart and others, 1837, 1 Swin. 540; Bell’s Notes 91. 

4 See Hume i. 336, case of Home and Justice there. Here the proof was 
limited to two days. 

5 Kirkwood v. H.M. Adv., 1939 J. C. 36 at p. 39. 

6 Kennedy v. H.M. Adv., 1944 J. C. 171 at p. 177. 

7 Crim. Pro. Act, 1887, § 64. 

8 Ibid. § 61, which, however, leaves it still competent, under charges of crime 
importing serious personal injury, or death, to convict of assault with intent to 
commit such crime. See also Hume i. 126. 
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a capital offence under an old statute.1_ Hamesucken consisted 
in a violent assault upon a person in his own dwelling, the 
dwelling having been entered for that purpose, and was a capital 
offence at common law.? These are no longer prosecuted as 
separate crimes but are treated as aggravated assaults. 

The seriousness of an assault depends on its own general 
circumstances, but in addition to those already mentioned the 
following factors may be noted :— 

Fire-arms.—This does not apply to loaded fire-arms only. 
If the person attacked be in the belief that the gun or pistol is 
loaded, it is no excuse for the assailant that this was not so; 
threatening is sufficient, although the muzzle be not pointed at 
the person.® 

Stabbing or Cutting.—This is a serious aggravation,* whether 
the instrument used be a razor or a knife or a broken bottle or 
other weapon capable of causing serious harm or disfigurement. 

Throwing Acids.—Throwing at or applying to another a 
corrosive acid, calculated to burn or injure, whether it take 
effect or not, aggravates assault at common law.’ Actual injury 
is an additional aggravation. 

Danger of Life.-—Assault to the danger of life is usually 
indicted in the High Court.6 When life has not been endangered 
the assault is usually indicted Sheriff and jury or charged 
summarily, according to its degree. 

Official Persons.—Assaults in the presence of the Sovereign,’ 
or in a Royal domain,? or in the Supreme Courts,* or on a judge,” 
or on a magistrate or officer of the law in the performance of his 
duty,4 would be treated as aggravated. Under the Prevention 
of Crimes Act, 1871,” to assault a police constable when in the 


1 1661, ¢. 20. 
2 Hume i. 320; Williamson, 1853, 1 Irv. 244. 
8 Walter Morison, 1842, 1 Broun 394; Bell’s Notes 89 (Lord Cockburn’s 
charge).—See also Rob. Dewar and others, 1842, 1 Broun 233. 
4 Jas. Affleck, 1842, 1 Broun 354.—Edward and Patrick Hagan, 1853, 1 Irv. 
342. 
5 Will. Fitchie, 1856, 2 Irv. 485.—Mary Fitzherbert, 1858, 3 Irv. 63. 
6 Thom, 1876, 3 Couper 332. 
9 Hume i. 326-327. 
8 Ibid. 327. 
9 Ibid. 405. 
10 Ibid. 
11 Nicholson, 1847, Ark. 264. 
12 34 & 35 Vict. c. 112, § 12. 
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execution of his duty entails the punishment therein mentioned. 
Where a constable in uniform but on his way home from his 
beat was assaulted, it was held that he was not “‘in the execution 
“of his duty” within the meaning of the Act, and that one who 
assaulted him was not guilty of the statutory offence. 

Indecent Assault.—Assault is aggravated when committed by 
means of acts offensive to decency. 

Previous Convictions.—Previous conviction of any crime 
inferring personal violence may be founded on as aggravating 
assault, and any aggravation which attached to the previous 
offence may be founded on as an additional aggravation.” 


RAPE. 


RaPe is indictable only in the High Court,’ and a person so 
indicted may be convicted of that crime; or of attempted rape; 
or of assault with intent to ravish; or of assault, simple or 
aggravated by indecency; * or of a contravention of § 3, 4, or 5 
of the Criminal Law Amendment Act, 1885.5 He may also 
plead guilty to any such offence.® 

Rape is the carnal knowledge of a woman forcibly and 
against her will.” But this general description requires qualifica- 
tion. It does not apply to the woman’s husband, except where 
he is accessory to the act of another man.* Force is not requisite 
in the case of a girl under twelve years.® She being in law 
incapable of consent, the act of sex intercourse itself amounts 
to rape. The same probably applies in the case of the idiot 
woman, who, however, is protected by the Criminal Law 


1 Monk v. Strathern, 1921 J. C. 4. 
2 Crim. Pro. Act, 1887, § 64. 
8 Alison ii. 38. This crime was not made indictable in the Sheriff Court by 
Crim. Pro. Act, 1887, § 56.—See Grainger and Rae, 1932 J. C. 40 at p. 41. 
4 Crim. Pro. Act, 1887, §§ 60 and 61. 
5 48 & 49 Vict. c. 69, § 9; Henry Watson, 1885, 5 Couper 696; Townsend v. 
H.M. Adv., 1914, 7 Adam 378. 
6 The Law Reform (Miscellaneous Provisions) (Scotland) Act, 1940, § 8. 
7 Hume i. 301-302; Alison i. 209. 
8 Hume i. 306, Alison i. 218. 
9 Hume i. 303; Alison i. 213-214. 
10 Charles Sweenie, 1858, 3 Irv. 109 at pp. 137, 140, and 144, 
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Amendment Act, 1885, and the Mental Deficiency Act, 1913.1 
Where the woman is in law capable of consent three special 
situations have to be considered. First, where the woman’s 
consent is obtained by means of the fraud of personating her 
husband the intercourse amounts to rape,” but where her consent 
is obtained by any other fraud the intercourse is probably an 
aggravation of the fraud. Second, where the woman is in- 
sensible through sleep, a fit, drink or the like, so that she 
neither yields nor withholds consent, intercourse is an assault 
aggravated by indecency and the real injury to her person *— 
sometimes referred to as clandestine injury to women. Third, 
where the woman’s insensibility has been brought about by 
drink or drugs administered with the object of circumventing 
her resistance, that object being concealed from her, the inter- 
course amounts to rape ;° for such administration is tanta- 
mount to the use of force. 

There must be penetration; ® but this is sufficient 7 without 
emission,® “penetration” meaning that the person has been 
entered, without any distinction as to the extent of penetration.® 
Rape may be committed although the hymen remains un- 
ruptured.!° 

The force used must, in the general case of the adult woman 
in possession of her faculties, be force by which physical resistance 
is overcome. It is rape if physical resistance be completely 


1 48 & 49 Vict. c. 69, § 5 (2); 3 & 4 Geo. V. c. 28, § 56. 


2 48 & 49 Vict. c. 69, § 4 (concluding proviso); Alexander Montgomery, 1926 
J.C. 2. 


8 William Fraser, 1847, Ark. 280 at p. 312. 

4 Charles Sweenie, 1858, 3 Irv. 109 at p. 1388; Granger and Rae, 1932 J. C. 
40; W. W. Cramb (unreported), May Ist 1935; Thomson, 1872, 2 Couper 346; 
Palmer, 1862, 4 Irv. 227. 

5 David Y. Logan, 1936 J.C. 100; Hume i. 303; Alison i. 212-213; Granger 
and Rae, 1932 J. C. 40 at p. 41; Charles Sweenie, 1858, 3 Irv. 109 at pp. 141, 144, 
148, and 155. 

6 Robertson Edney, 1833, Bell’s Notes 83. 

7 Alex. Macrae, 1841, Bell’s Notes 83. 

8 Alison i. 209, 210.—Arch. Robertson, 1836, 1 Swin. 93; Bell’s Notes 82. 
—Duncan M‘Millan, 1833, Bell’s Notes 82. 

9 Alex. Macrae, 1841, Bell’s Notes 83.—In one case of conviction where the 
injured party was a child, the evidence was that ‘“‘there certainly had been 
“penetration, though not to the full ordinary adult extent.’”-—Richard Jennings, 
1850 (Lord Cockburn’s MSS.). 

10 This was so in the case of Frank M‘Cann, 1891 (unreported), where a plea 


of guilty was tendered. The medical report shewed that there had been no 
rupture. 
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overcome by whatever means, as by holding the victim with or 
without the assistance of others;1 or by striking her until she 
becomes stupefied, or fears for her life if she resist further; or 
by putting her in direct alarm of her life, as by threatening her 
with a pistol or knife, or any other dangerous weapon.? 

In the case of a woman carried off and detained, though in 
circumstances of some distress, it is not rape if she, under the 
influence of solicitation and importunity, at last yield consent. 
There must be force used and resistance shewn at the time of the 
intercourse, or recently before it. The force that need be used 
is a matter of degree. Less force will do if the woman is a cripple 
unable to resist.* Even where there is only weakness of mind, a 
smaller amount of resistance may be held to evidence rape than 
in the case of a person in full possession of her mental faculties.® 

A prostitute may be the victim of a rape.® 

There is no rule as to the earliest age at which a boy may 
commit rape. It is a question of proof, not of theory. A boy 
of thirteen years and ten months old has been convicted of rape.” 

Previous conviction of any crime inferring personal violence or 
lewd, indecent, or libidinous conduct may be founded on as an 
aggravation of rape, and any aggravation which attached to the 
previous offence may be founded on as an additional aggrava- 
tion.® 


1 Hans Rigolson, 1811, mentioned in judge’s charge in the case of Thos. 
Mackenzie, 1828, Syme 323. 

2 Hume i. 302, and case of Fraser in note 2.—Alison i. 211, 212. 

8 Hume i. 302; Alison i. 212-213. 

4 Hume i. 303, and case of Mackie there.—Alison i. 212. 

5 Hugh M‘Namara, 1848, Ark. 521; Will. Clark, 1865, 5 Irv. 77. 

6 Hume i. 304, 305.—Alison i. 214, 215.—Edward Yates and Henry Parkes, 
1851, J. Shaw 528. 

7 Rob. Fulton, 1841, 2 Swin. 564; Bell’s Notes 83. 

8 Crim. Pro. Act, 1887, §§ 64, 65. 
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PROCURING FEMALES FOR IMMORAL PURPOSES 
AND DEFILEMENT OF GIRLS UNDER SIXTEEN 
YEARS OF AGE. 


By the Criminal Law Amendment Act, 1885,1 as amended by 
the Criminal Law Amendment Act, 1912,” a person is liable to 
imprisonment who procures or attempts to procure any female 
under twenty-one years, other than a prostitute, to have unlaw- 
ful carnal connection with any person other than himself; * 
or any woman to become a prostitute, or to leave the United 
Kingdom to become an inmate of a brothel, or to leave home 
for that purpose. Further, any person who by threats or in- 
timidation procures or attempts to procure any woman or girl 
to have unlawful carnal connection; or by false pretences 
procures or attempts to procure any woman or girl, other than 
a prostitute, to have unlawful carnal connection; or administers 
any drug to a woman or girl to enable any person to have 
unlawful carnal connection with her, is guilty of an offence.’ 

Any person is liable to penal servitude for life who unlawfully 
carnally knows a girl under thirteen, and attempt is punishable 
with imprisonment.® It is competent under an indictment 
libelling only a common law charge of rape to return a verdict 
finding the panel guilty of contravention of certain sections of 
the Act.® 

Any person is liable to imprisonment for two years or under, 
with or without hard labour, who unlawfully carnally knows or 
attempts to know a girl between thirteen and sixteen, or acts so 
to an idiot, or imbecile female, under circumstances which, 
though not amounting to rape, prove he knew at the time that 
she was an idiot or imbecile.’ It has been held that carnal 
knowledge of a girl above thirteen and under sixteen years of age 
by one who is not her husband is unlawful carnal knowledge of 
her.2 It was held insufficient to entitle the accused to the 
statutory defence that he had reasonable cause to believe that 


1 48 & 49 Vict. c. 69, § 2. 
2 2 & 3 Geo. V. c. 20, § 2. 

3 R.v. C., 74 J. P. 208; Mackenzie and Higginson, 6 Cr. App. R. 64. 
4 48 & 49 Vict. c. 69, § 3. 

5 Ibid. § 4. 

6 48 & 49 Vict. c. 69, § 9. 

7 48 & 49 Vict. c. 69, § 5. 

8 Watson, 1885, 5 Couper 696. 
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the girl was of, or above, the age of sixteen, merely to shew that 
the girl’s appearance created the impression that she was of, or 
above, sixteen years of age and that the panel had acted under 
such an impression. Such belief, however, is a valid defence to 
a man of twenty-three years of age or under on the first occasion 
on which he is charged.” Under § 5 it has been held not sufficient 
merely to libel the words of the statute.2 A jury may, under § 9, 
convict a panel of an offence under § 5, although the indictment 
does not set forth the statute.4 But this cannot be done if the 
charge be merely attempt to ravish, and it is withdrawn.® 

Any person who, being owner, occupier, or having or acting, or 
assisting in the management of premises, induces or knowingly 
suffers any girl under thirteen to resort to, or be in, or upon 
them, for the purpose of being unlawfully carnally known by 
any particular man, or generally, is liable to penal servitude for 
life, or if the girl be over thirteen and under sixteen, then only 
to imprisonment.® 

Any person is liable to imprisonment for two years who, with 
intent that any unmarried girl under eighteen should be unlaw- 
fully carnally known by any particular man, or generally, takes 
or causes her to be taken out of the possession of and against 
the will of her father or mother or other person having lawful 
care or charge of her, unless it appear that the person had reason 
to believe that she was above eighteen.’ It is necessary to the 
commission of a contravention of the section that the intention 
was that the girl should be unlawfully known.’ 

Any person is liable to imprisonment for two years who 
detains any female against her will in or upon premises with 
intent that she may be unlawfully carnally known by any 
particular man, or generally, or in any brothel, and shall be 
deemed so to detain her, if with intent to compel or induce her 
to remain, the person withholds any clothes or property of hers, 
or threatens her with legal proceedings if she takes away clothes 
lent or supplied to her by, or by direction, of such person.® 


1 Macdonald, 1900, 3 Adam 180.—Hoggan, 1893, 1 Adam 1. 

2 12 & 13 Geo. V. c. 56, § 2. 

8 Kelly, 1885, 5 Couper 722. 4 Watson, 1885, 5 Couper 696. 
5 Townsend v. H.M. Adv., 1914, 7 Adam 378. 

6 48 & 49 Vict. c. 69, § 6. 

7 Ibid. § 7. 

8 Abinet v. Fleck (O. H.), 1894, 2S. L. T. 30. 

9 48 & 49 Vict. c. 69, § 8. 
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ABDUCTION. 


Ir is a crime to carry off or confine any person forcibly, and 
without lawful authority; to abduct women for the purposes of 
rape or marriage,! or to carry off voters to control elections,? or 
witnesses to suppress evidence, or even to carry off and detain, 
from motives of spite, any person whatever.’ 

Such offences where violence is used may be aggravated by 
previous conviction of any crime inferring personal violence, and 
any aggravation, which attached to the previous offence, may 
be founded on as an additional aggravation.* 


CRUEL AND UNNATURAL TREATMENT OF 
PERSONS. 


ALTHOUGH the law cannot take cognisance of unkindnesses which 
are only constructively cruel,’ often as fatal as violence, still 
wherever anyone grossly violates the duty of properly treating 
persons under his care or in his power, the law can punish him, 
even although there be no assault. Confining a person in a 
narrow closet for a long time, and not permitting or giving the 
means of cleanliness,’ or exposing a person in a helpless state 
from sickness, and unable to resist, in inclement weather,’ or 
withholding from children or weak persons proper nourishment 
and clothing suitable to the condition of the parent or custodier, 
or habitually exposing them to great cold, confining them in 


1 Hume i. 310, 311, and cases of Carnegie: Gray and others: and M‘Gregor 
there.—Alison i. 226, 227: Anderson, 167. 

2 Alison i. 642, 643, and cases of Lindsay and others: Taylor: and M‘Lachlan 
and others there.—Malpractices to prevent voters from exercising their rights, 
including abduction, are made punishable by fine or imprisonment by 46 & 47 ~ 
Vict. c. 51, § 2.—See John Douglas and Jas. Irving,1866, 5 Irv. 265. 

3 Sam. M‘Lachlan, 1831, Bell’s Notes 86. It might not be safe to use the 
word ‘“‘abduct”’ without some additional specification. 

4 Crim. Pro. Act, 1887, § 64. 

5 See the opinions of the judges in Rob. Watt and Jas. Kerr, 1868, 1 
Couper 123. 

6 Will. and Ann Fairweather, 1842, 1 Broun 309; Bell’s Notes 82.—Geo. 
Fay, 1847, Ark. 397. 

7 Peter M‘Manimy and Peter Higgans, 1847, Ark. 321. 
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outhouses in winter, or compelling them to leave shelter and 
expose themselves to severe weather, without proper nourish- 
ment or clothing, or the like,’ are all acts which, singly or 
combined, have been held criminal. To throw a child from a 
train in motion, although no actual injury is sustained, but life 
endangered, is a crime.” 

Such offences are aggravated where the person committing 
them is the natural custodier of the sufferer, or where severe 
or permanent injury has been sustained, or the mind been 
weakened or destroyed. 

By statute * it is an offence for a master, who has a duty to 
provide food, clothing, medical aid, or lodging for an apprentice, 
to refuse or neglect such duty, so as to injure or to tend to injure 
health, seriously or permanently. 


EXPOSURE, DESERTION, OR ILL-TREATMENT 
OF CHILDREN. 


To expose and desert an infant is an offence. If injury 
results, this aggravates the offence, and if death ensue, raises 
the guilt to culpable homicide,® or possibly even to murder.’ It 
is criminal wilfully to place a child in a situation of danger to its 
life, although there be no desertion. Where a mother placed her 
child in a basket and sent it as a parcel without informing the 
railway officials that there was a child in it, or giving the child 
into anyone’s charge, the act was held criminal.§ So, too, 
when the charge was ‘“‘culpable and wilful neglect and bad 


1 Isabella Lambert, 1839, Bell’s Notes 81.—John Craw and Mary Craw, 1839, 
2 Swin. 449; Bell’s Notes 81.—John Robertson, 1841, Bell’s Notes 82.—David 
and Janet Gemmell, 1841, 2 Swin. 552; Bell’s Notes 82.—Will. and Ann 
Fairweather, 1842, 1 Broun 309.—Catherine M‘Gavin, 1846, Ark. 67.—Rob. Watt 
and Jas. Kerr, 1868, 1 Couper 123.—Barbara M‘Intosh, 1881, 4 Couper 389; 
8 R. (J.) 13. 

2 Thorn, 1876, 3 Couper 332. 

8 Case of Fairweather, swpra.—John and Catherine M‘Rae, 1842, 1 Broun 
395; Bell’s Notes 82.—Case of Fay, 1847, Ark. 397 

4 38 & 39 Vict. c. 86, § 6. 

5 Hume i. 299.—Alison i. 162, and cases of Buchanan: and Craig there. 

6 Hume i. 299, and cases of Graham: and Kilgour there.—Alison i. 162. 

7 Elizabeth Kerr, 1860, 3 Irv. 645. 

8 Rachel Gibson, 1845, 2 Broun 366. 
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“treatment of a child of tender age by a person who has the 
“custody and keeping of it, whereby the child is injured in its 
“health.” } 

The statute which now deals with the prevention of cruelty to 
children and with offences relating to children is the Children 
and Young Persons (Scotland) Act, 1937.” 


DRUGGING WITH FELONIOUS INTENT. 


THE administration of stupefying drugs, although not to kill 
or facilitate rape, may be acrime.® Administration so as to 
stupefy and deprive of consciousness, although there be no 
further intent and no damage result, is sufficient to constitute 
an offence, unless it be for lawful purposes.4 No case has as yet 
occurred in which the act stood alone, the prosecutor having 
always been able to add a charge of injury to the person, or of 
intent, such as intent to steal,® or intent to prevent a person from 
following his lawful business, or exercising his political rights.® 
To a certain extent these cases bear out the relevancy of such a 
charge as that supposed, the injury or intent being alleged as an 
aggravation. But it seems impossible to doubt its relevancy. 


1 M‘Intosh, 1881, 4 Couper 389. 

2 1 Edw. VIII. & 1 Geo. VI. c. 37. 

8 Peter Milne and John Barry, 1868, 1 Couper 28. 

4 Anderson 172. 

5 Alison i. 629.—David Wilson and others, 1828, Bell’s Notes 22.—John 
and Catherine Stuart, 1829, Bell’s Notes 22. 

6 Alex. Mitchell, 1883, Bell’s Notes 90. 
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OPPRESSION UNDER COLOUR OF LAW. 


JupDGES or other officials commit crime if they use their office 
to oppress the lieges. And the same holds of a private party 
who, under colour of law, uses oppressive proceedings. Of 
course there must be acts indicating intent to oppress.2. Such 
prosecutions are not likely to occur at the present day, except in 
the case of inferior officers, or of private individuals pretending 
to have legal authority. And in such cases the oppressive 
conduct may often be charged as an aggravation of another 
offence, for the oppression generally forms only an element of a 
more extended charge. For example, in one case assault was 
charged as aggravated by being committed by an officer of the 
law upon a prisoner under his charge, to extort a confession.® 
And in another case the charge was combined with one of 
“obtaining of goods or money by extortion and oppression . 

‘without legal warrant, and under colour of law, by institut- 
“ing or threatening prosecutions for alleged offences, to the 
‘‘oppression of the lieges and in defraud of public justice.” * 


BREACH OF CONTRACT OF SERVICE TO THE 
DANGER OF THE LIEGES. 


Any person employed by those who have charge of gas, water, 
or electrical works, wilfully and maliciously breaking his contract 
of service, knowing, or having reasonable cause to believe, that 
his doing so, either alone or in combination with others, will 
deprive the inhabitants of a place wholly or to a great extent of 
their supply of gas, water, or electricity, commits an offence.® 
Also any person who wilfully and maliciously breaks a contract of 


1 Many offences of this class are frauds, but are noticed here as being truly 
personal injuries. 

2 Hume i. 408, 409, and cases of Fife: and Kennedy and Nimmo there.— 
Alison i. 632, 633.—Alex. Waddell and others, 1829, Bell’s Notes 92. 

3 Alex. Findlater and Jas. Macdougall, 1841, 2 Swin. 527; Bell’s Notes 92. 

4 Geo. Jeffrey, 1840, 2 Swin. 479; Bell’s Notes 92.—See also Geo. Kippen, 
1849, J. Shaw 276. 

5 Conspiracy and Protection of Property Act, 1875 (38 & 39 Vict. c. 86, § 4). 
Vide 9 & 10 Geo. V. c. 100, § 31 (electricity). 
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service, knowing, or having reasonable cause to believe, that the 
probable consequences of his doing so, either alone or in com- 
bination with others, will be to endanger human life, or cause 
serious bodily injury, or to expose valuable property, whether 
real or personal, to destruction or serious injury, commits an 
offence.! 


THREATS. 


THREATS to murder, or do serious injury to person, property, or 
reputation, are criminal.? If the threat be of a very serious 
character, it matters not whether it be verbal or written. Verbal 
threats to burn a man’s house, or to put him to death, so as 
reasonably to alarm, are punishable. But the common case is 
that of sending threatening letters, whether signed or unsigned.® 
The crime is complete when the letter is despatched.* 

It is no defence that the threat was made in order to compel 
performance of something justly due, no one being entitled to 
concuss another. Nor is it necessary that the threats should 
have produced any effect upon the person threatened.5 Where 
the object is to extort money by means of a threat to accuse of 
crime, it is not a defence to maintain that the accusation is true, 
as the crime consists in attempting to enforce a demand by 
illegal means. Therefore the prosecutor need not disprove 
accusations made by the offender’ nor is it competent for the 
accused to prove their truth.* Society has no interest to screen 
criminals or immoral persons, but it has a duty to prevent 


1 38 & 39 Vict. c. 86, § 5. 

2 Hume i. 135, 442-443; Alison i. 442-443.—James Miller, 1862, 4 Irv. 238 
at pp. 244-245.—Anderson 164. 

8 Hume i. 439, and case of Fraser there—i. 441, cases of Gray: Gilchrist: 
Edwards: and Gemmell there.—Alison i. 576.—More ii. 403.—John Ledingham, 
1842, 1 Broun 254.—Chas. Ross, 1844, 2 Broun 271.—Geo. Smith, 1846, Ark. 4. 

4 Thos, Hunter and others, 1838, 2 Swin 1; Bell’s Notes 111; Hume i. 441, 
case of Jaffray in note 2. 

5 Margaret Dunn and Ann M‘Daniel, 1876, 3 Couper 271. 

6 Alex. F. Crawford, 1850, J. Shaw 309.—Marion Macdonald and Rob. Laird, 
1879, 4 Couper 268; 178. L. R. 1. 

7 Alex. F. Crawford, swpra. 

8 M‘Ewan v. Duncan and M‘Lean, 1854, 1 Irv. 520. 
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blackmailers from practising upon the fears of others, for gain 
to themselves. 

Threats may be aggravated by various circumstances, such 
as being for the purpose of preventing the giving of true evidence,} 
or in revenge for evidence or information given to the authorities,? 
or to intimidate electors,* or masters, or workmen.4 Threatening 
judges or magistrates in reference to their official conduct is also 
a high crime.5 


INTIMIDATION OR ANNOYANCE TO PREVENT 
LAWFUL ACTS. 


THE Conspiracy and Protection of Property Act, 1875,° 
provides that :— 


“Every person who, with a view to compel any other person 
“‘to abstain from doing or to do any act which such other person 
nas a legal right to do or abstain from doing, wrongfully and 

“without legal authority,— 


-e F Uses violence to or intimidates oe other person or his 
“‘wife or children, or injures his property; or, 

“2. Persistently follows such other person about from place 
“to place; or, 

“3. Hides any tools, clothes, or other property owned or 
“used by such other person, or deprives him of or 
“hinders him in the use of such; or, 

“4, Watches or besets the house or other place where such 
‘‘other person resides, or works, or carries on business, 
“or happens to be, or the approach to such house or 
“place; or, 


1 Margaret Dunn and Ann M‘Daniel, 1876, 3 Couper 27 a. 

2 Chas. Ross, 1844, 2 Broun 271. 

3 The Act 46 & 47 Vict. c. 51, § 2, makes provisions on this subject, but the 
common law is sufficient to meet such cases, and is more convenient. 

4 The Acts 38 & 39 Vict. c. 86, and 6 Edw. VII. c. 47, deal, inter alia, with 
offences of this sort. 

5 Act 1540, c. 104.—Peter Porteous, 1832, Bell’s Notes 106; 5 Deas and 
Anderson 53.—Alex. Carr, 1854, 1 Irv. 464. 

6 38 & 39 Vict. c. 86. 
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‘5. Follows such other person with two or more other persons 
‘“‘in a disorderly manner, in or through any street or 
(a4 29 
road, 


is liable to imprisonment. It is not necessary to a conviction 
that the accused should have been successful in his efforts to 
compel. The overt act done for the purpose of compelling is 
sufficient. 

The Trade Disputes Act, 1906, in part repealed the last- 
mentioned Act and provided that ‘‘it shall be lawful for one or 
‘“‘more persons acting on their own behalf, or on behalf of a Trade 
‘Union, or of an individual, employer, or firm, in contemplation 
‘“‘or furtherance of a trade dispute to attend at or near a house 
‘for place where a person resides . . . if they do so. . . for the 
‘purpose of peacefully persuading any person to work or abstain 
‘from working.” * 

The Trade Disputes and Trade Unions Act, 1927,? which 
effected certain alterations, has now been repealed.* 


FALSE ACCUSATION. 


Ir is criminal to defame or insult judges in reference to their 
office, as by charging them, either verbally or in writing, with 
corruption, or oppression, or breach of duty.’ In the case of 
private persons a calumnious statement of the nature of a false 
accusation of crime is requisite,* unless the circumstances of its 
publication amount to a breach of the peace.” It is criminal to 
raise and circulate against another a charge of crime, the accused 


1 Agnew v. Munro, 1891, 2 White 611; 18 R. (J.) 22; 288. L. R. 335. 

2 6 Edw. VII. c. 47, § 2 (1).—Wilson v. Renton, 1910 S. C. (J.) 32; 6 Adam 
166.—M‘Kinlay v. Hart, 1897, 25 R. (J.) 7; 2 Adam 366. ; 

8 17 & 18 Geo. V. c. 22. 

4 Trade Disputes and Trade Unions Act, 1946 (9 & 10 Geo. VI. c. 52). 

5 Hume i. 341.—Alison i. 575, and case of M‘Millan there.—Peter Porteous, 
1832, Bell’s Notes 106; 48. J. 384; 5 Deas and Anderson 53.—Alex. Carr, 1854, 
1 Irv. 464.—Alex. Robertson, 1870, 1 Couper 404; 428. J. 356; 7S. L. R. 434.— 
See also Act 1540, c. 104, which, in the case of Porteous, was held not to be in 
desuetude. 

6 Hume i. 341. 

7 Hume i. 343, 344, and cases of Gordon and M‘Caul there. 
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knowing the falsehood of the charge, and acting from malice. 
The most malignant form of this offence is the making of a false 
criminal charge to the authorities, where the act not only affects 
feelings and reputation, but tends to deprive the sufferer of his 
liberty and to pervert public justice. In one case the charge was 
“making a false accusation of a criminal offence to any officer of 
“police, or other officer of the law, against any of the lieges,” 
the purpose to extort money being stated as an aggravation.2 In 
another the charge was, “accusing an innocent person to the 
“public prosecutor or other officer of the law, as being guilty of a 
“heinous crime, for the purpose of perverting public justice, and 
“injuring the person accused in feelings and reputation or 
“liberty.” And it was charged as aggravating the crime, first, 
that the person was committed to prison and charged with the 
offence; and second, that the person accused was the wife of the 
offender.® A false representation made to the police with the 
object, and effect, of causing criminal investigation to be set 
afoot is punishable, and may amount to false accusation of crime 
even although the representation does not include a charge 
against any specified individual.* 


MOBBING. 


Mossing is the assembly of a number of people acting together 
for a common purpose which is illegal, or which is to be achieved 
in an illegal manner, to the alarm of the lieges.® Cases of 
mobbing generally present features of violence and criminality 
of a heinous description, but the crime is complete wherever 
there are concourse, illegal combination, and the production of 
alarm. The term mobbing is not used in reference to com- 
binations to defeat the national government, or to accomplish 


1 Hume i. 341, and cases of Gordon: Brown: Johnstone: and Brisbane there, 
which were cases of malicious prosecution—i. 342, and case of Kennedy there. 

2 Margaret Boyle and others, 1859, 3 Irv. 440. 

8 Elliot Millar, 1847, Ark. 355. 

4 Kerr v. Hill, 1936 J. C. 71. 

5 Myles Martin, 1886, 1 White 297 at p. 303; John Nicolson, 1887; 1 White 


307 at p. 314. 
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a revolution, such offences being treasonable. But every 
political riot does not constitute treason. If a commotion, 
although political, be merely local in its origin and action, it 
may be properly tried as mobbing.! 

No fixed number is necessary to constitute a mob.? Whether 
an assemblage is a mob or not, depends upon its conduct. Under 
the Riot Act twelve is a sufficient number. 

There must be combination for an illegal purpose.* This does 
not mean that the coming together must have been illegal. If 
an assemblage for a legal purpose proceed to tumultuous conduct,> 
or if a concourse of people, who have been called upon to assist 
officers of the law in their duty, proceed to acts of outrage and 
violence, mobbing is committed. But there must be a com- 
bination, however rapidly or casually arising. A sudden affray 
in an assemblage is not mobbing, unless it continue so long, or 
develop itself so as to shew that it has merged into a lawless 
combination.’ But if the conduct of an assembly manifestly 
indicates a confederacy in contempt of the public peace, although 
tacitly and suddenly formed, mobbing is committed.® If the 
mob act together for some unlawful purpose, the crime is com- 
plete, although it may not be possible to trace what the purpose 
was.’ It is no defence that the assemblage was for the purpose of 
vindicating a public right, however just, such as a right of way. 
If an individual may not vindicate his rights by force or in- 
timidation, much less can a concourse of people be permitted to 
do so.@ And on the same principle, it is no defence that the 
mob’s purpose was to prevent something being done by others, 
which the mob thinks to be contrary to what the law allows, as, 
e.g., to prevent Sunday traffic on a railway. 


1 Hume i. 418, 419.—Alison i. 513, 514, 515.—More ii. 400. 
2 Hume i. 416.—Alison i. 510. 
8 Act 1 Geo. I. ¢. 5. 
4 Hume i. 418.—Alison i. 513.—Daniel Blair and others, 1868, 1 Couper 168; 
Sloan v. Macmillan, 1922 J.C. 1. : 
5 Hume i. 418.—Alison i. 513.—John G. Robertson and others, 1842, 1 Broun 
152 (Lord Justice-Clerk Hope’s charge, pp. 192, 193). 
6 Hume i. 417, and case of Munro and others in note 1.—Alison i. 511. 
7 Hume i. 418. 
8 Hume i. 418.—Alison i, 513. 
9 Michael Hart and others, 1854, 1 Irv. 574. 
10 Alison i. 511, 512, and cases of M‘Phie and others: and Macdonald and others 
there.—Thos. Wild and others, 1854, 1 Irv. 552 (Lord Cowan’s charge). 
11 Alex. Gollan and others, 1883, 5 Couper 317. 
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The mob must be in breach of the peace, and to the fear of the 
lieges.1_ A quiet meeting, however criminal, is not a mob.2 But 
where the assemblage produces reasonable alarm for the safety 
of the lieges or their property, it may be a mob, although no 
violence be done.? If “‘a crowd collect and act together, with 
“intent to oppose the entrance of a Presbytery into a Church 
“where duty is to be performed, and oppose such entrance by 
“dense numbers, and by refusing to move, though there were no 
“noise or other acts, that would be mobbing and rioting.” * If 
people assemble for the purpose of intimidating others in the 
lawful performance of their duties, they are a mob, although no 
overt act of violence or intimidation be committed,® and they 
ultimately disperse of their own accord.® 

It is the duty of a good citizen not to encourage riotous 
proceedings by his presence. Therefore all the disorderly acts 
of a mob are chargeable against every one who was in it,’ and 
the complaint may be so framed as to render competent a con- 
viction of a charge against the accused as individuals separable 
from the mobbing and rioting. If a mob throw stones, it is not 
necessary to prove separately against each accused that he did so. 
The proof that he was one of the mob is enough. What presence 
is sufficient to constitute membership of a mob, is a question of 
circumstances. If a person, on observing a crowd, merely go to 
see what is going on, or to inquire, and do no act shewing that 
he joins in or approves of the mob’s proceedings, he can scarcely 
be held guilty, unless he disobey an authoritative order to go 
away, or refuse to assist to restore order. On the other hand, 
even although he remain quiet, continued presence after he has 
seen that the assemblage is in outrage of order may infer guilt. 
It is his duty in such circumstances to leave the assemblage, or, 


1 Hume i. 416, 417, 419, and cases of Paton and others: Barry: Grant and 
others: Geddie and others: and M‘Grigor and Lowrie in note 1.—Alison i. 510, 
511.—More ii. 400. 

2 Hume i. 417.—Alison i. 511.—More ii. 400. 

8 Hume i. 419, 420.—Alison i. 517. 

4 John G. Robertson and others, 1842, 1 Broun 152 (Lord Justice-Clerk 
Hope’s charge, p. 192); Bell’s Notes 108. 

6 Sloan v. Macmillan, 1922 J. C. 1 at p. 7. 

6 Hume i. 420, case of Fraser there.—Alison i. 517. 

7 Hume i. 423, and cases of Gilkie: Gilchrist: Robertson: and Buchanan 
and others there—i. 425.—Alison i. 520, 521, and cases of Murison and others: 
M‘Callum and others: and Kettle and others there.—Jas. Cairns and others, 
1837, 1 Swin. 597; Bell’s Notes 108. 

8 Mackenzie v. Fraser, 1882, 10 R. (J.) 1; 5 Couper 124. 
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if he remain, to use his influence in aid of order.1 Here there is 
room for a distinction. If a mob be formed where a number of 
people are assembled for a legal purpose, and especially if 
assembled in a particular capacity—for example, as parishioners 
to witness an induction—mere presence cannot infer guilt at all. 
One who in such a case remains quiet and takes no part, is not a 
mobber. He may wait in the hope that order may be restored, 
and that the business may be proceeded with. In such circum- 
stances, those only can be convicted whose presence was for the 
purpose of countenancing and aiding the mob.? But even in 
such a case, mere presence may become a participation, if the 
meeting be put to an end, as by a magistrate ordering those 
assembled to disperse. Any person who remains after such an 
order, except to aid the civil power to restore peace, is guilty.* 
While presence alone infers guilt of the disorderly acts of a 
mob, the principle cannot be laid down so broadly where the 
acts are more highly criminal. But everything done in direct 
pursuance of the purpose, is held to be the act of every member 
of the mob. If the purpose be to burn a house, or to commit 
personal violence, regardless of the consequences, every one who 
is actively engaged in the violent proceedings is guilty of the 
fire-raising or the murder, although the match be applied or the 
fatal blow struck by one individual.* But in such a case, it will 
not be presumed that the accused knew that such heinous crime 
was intended, so as to make his presence alone sufficient to infer 
guilt. To obtain a conviction of more than the simple crime of 
mobbing inferring guilt of the disorderly acts only, the prosecutor 
must prove active participation such as indicates not merely that 
the accused was there as a rioter, but that he was truly aiding 
and encouraging the aggravated outrage. Hume expresses it 
thus, ‘‘ All are guilty of the fire-raising or murder who have been 
“anywise active or zealous in this part of the enterprise.”"5 The 
converse is also true. The whole mob are not responsible for a 
serious crime done by an individual, if not done in pursuance of 


1 Hume i. 423.—Alison i. 519.—Jas. Cairns and others, 1837, 1 Swin. 597; 
Bell’s Notes 108.—See Alison i. 520.—Myles Martin and others, 1886, 1 White 297. 

2 Samuel M‘Lachlan and others, 1831, Bell’s Notes 108.—John G. Robertson 
and others, 1842, 1 Broun 152; Bell’s Notes 109. 

8 John G. Robertson and others, supra. 

4 Hume i. 425.—Alison i. 523, 524.—Will. Gibson and others, 1842, 1 Broun 
485; Bell’s Notes 110.—Alex. Orr and others, 1856, 2 Irv. 502. 

5 Hume i. 425 and 428, 429. 
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the common object.! If a mob be assembled for a disorderly 
purpose only, such as pulling down a fence or preventing an 
induction, and one of the mob, in a rage at the police, stab a 
constable, this is the act of the individual alone. Or if a mob 
enter premises to intimidate workmen or masters, and members 
of it, unknown to the others, commit thefts, the theft cannot 
be charged against the mob, not having been part of the common 
design, nor forming a part of the execution of it.2 In the same 
way, if, after the intentions of a mob have been fulfilled or 
prevented, and it has dispersed or left the place, persons proceed 
to do criminal acts not in pursuance of the original design, the 
individuals alone are guilty of these.® 

But it is not necessary in order to infer guilt that the accused 
should have been present at the moment when a particular act 
was committed, or that he should have been personally present 
atall. The rule that the instigator is as guilty as the perpetrator, 
applies with special force to the case of mobbing. In the 
ordinary case the instigation is merely to commit a single act, 
but the instigator of an act of mobbing can form no estimate 
of the consequences which may result from it. And a person 
who has been actively engaged in a mob, is not necessarily free 
from the guilt of acts done after he has left it. If a rioter has 
been apprehended and the mob take up the new purpose of 
rescuing him, the prisoner may be guilty of the attempt to 
rescue, if he, by his conduct, lead to or encourage it.® 

A capital sentence does not follow on a charge of mobbing 
at common law, even where death has been caused. Members 
of a mob may be charged with murders committed by the mob, 
but the murder is set forth as a substantive offence, the fact 
that it was committed as part of an act of mobbing being one 
which only affects the mode of proof of accession to the murder. 

By the Riot Act,’ as amended,? it is an offence punishable by 


1 Thos. Marshall and others, 1824, Alison i. 524, 525.—Jas. Cairns and others, 
1837, 1 Swin. 597; Bell’s Notes 109. 

2 Hume i. 425, 428.—Alison i. 524, 525, and case of Marshall there, already 
referred to. 

% John G. Robertson and others, 1842, 1 Broun 152; Bell’s Notes 109. 

4 Hume i. 421.—Alison i. 518. 

6 James Nicolson and John Shearer, 1847, Ark. 264. 

6 Case of Nicolson and Shearer, supra. 

7 Act 1 Geo. I. c. 5. 

8 Act 7 Will. IV. and 1 Vict. c. 91, as further amended by the Penal Servitude 
Act, 1857 (20 & 21 Vict. ec. 3). 
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penal servitude for an unlawful and tumultuous assemblage to 
destroy, or begin to destroy, any recognised place of worship, or 
any dwelling-house, barn, stable, or other outhouse.!' There 
must be manifest intent to destroy, independent of such injury as 
is committed only for the purpose of obtaining entrance. Break- 
ing doors or windows from without, in order to effect an entrance, 
or destroying external ornaments, are acts which do not fall 
within the sanction of the statute. But destruction of any part 
of the building from within, or tearing down slates or lead from 
the roof, fall within the statute.? Demolition by tearing down 
is the only mode of destruction mentioned by the Act, and 
accordingly to burn a building, or blow it up, does not constitute 
a contravention.® 

The Riot Act provides that if twelve or more persons con- 
stituting a mob remain together for an hour after proclamation 
made by a magistrate, bailiff, or other head officer ordering them 
to disperse, they shall be liable to penal servitude. The pro- 
clamation cannot be made by an ordinary constable or peace- 
officer.©5 If any persons by force and arms prevent the pro- 
clamation from being made, they are liable to a similar punish- 
ment. Those who know that the proclamation has been so 
prevented, and remain riotously assembled for an hour after the 
time when it was prevented, are punishable in the same manner. 

It is not necessary that the mob have done any overt act 
of violence, either to justify the proclamation, or to bring the 
rioters within the sanction of the Act after the lapse of an hour. 
The riotous assemblage is sufficient. And all present are 
presumed to hear the proclamation. But if a person join the 
mob after the proclamation, he does not incur the high penalty 
of the Act, unless it be shewn that he knew that proclamation 
had been made.’ 


1 The Act 52 Geo. III. c. 130 extends the penalties to the demolition of 
manufactories and warehouses and colliery machinery and works. These Acts, 
as well as that part of the Act of Geo. I. which is now being referred to, are not of 
much value in modern practice, as the abolition of capital punishment for such ~ 
offences removes any difference between the powers of the Courts in Scotland 
under the statutes and their powers at common law. 

2 Hume i. 434 and case of Darrachs there.—Alison i. 530. 

8 Hume i. 434.—Alison i. 530. 

4 The punishment was death until the Act was amended by 7 Will. IV. and 
1 Vict. c. 91, which Act was amended by the Penal Servitude Act, 1857 (20 & 21 
Vict. c. 3). 

5 Hume i. 435 and case of Fairney and others there. 

6 Hume i. 435.—Alison i. 533. ? Hume i. 436.—Alison i. 534. 
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RIOT AND BREACH OF PEACE. 


ALL riotous conduct similar to the proceedings which constitute 
mobbing, but in which concourse, and a common purpose, or 
either of them, are wanting, are punishable as riots and breaches 
of the peace.1 Riotous and disorderly conduct by one or more 
individuals is matter of daily prosecution in police courts.® 
Breach of the peace may be committed without violence. 
Challenging a person to fight,® or persistently behaving in a 
disorderly manner in a church or at a public meeting, are breaches 
of the peace.* Where a person repeatedly left a church in a noisy 
manner, annoying the minister and congregation, a verdict 
finding him guilty of breach of the peace, but negativing malice, 
was sustained.® 

It is obvious that many acts may or may not be breaches 
of the peace, according to the way in which they are done, 
the surrounding circumstances, and the particular occasion and 
place. It has been held that street preaching, even although it 
be alleged to be to the annoyance of the residenters, is not an 
offence at common law,® but that an allegation of marching along 
the street playing on a concertina to the annoyance of the lieges 
by a member of the Salvation Army was a relevant charge of 
breach of the peace.’ It may be that a breach of the peace is 
committed by engaging in a prize-fight. When injury is done 
to property, as by a number of people destroying or injuring ® 
fences, there is clearly breach of the peace.” It may also be 
committed by disorderly conduct at a public meeting, but of 


1 John M‘Cabe and others, 1838, 2 Swin. 20.—See also Michael Currie and 
others, 1864, 4 Irv. 578. 

2 See the case of Durrin and Stewart v. Mackay, 1859, 3 Irv. 341.—Alison 
is incorrect in saying that the term ‘‘rioting”’ is peculiarly applicable to the 
outrageous behaviour of a single individual.—Alison i. 510. 

8 Hume i. 442.—Alison i. 579, 580.—Jas. M‘Kechnie, 1832, Bell’s Notes 111.— 
In this case the question whether posting a person as a coward for refusing to 
fight a duel was a breach of the peace, was raised, but not decided. 

4 Sleigh and Russell v. Moxey, 1850, J. Shaw 369.—Hendry v. Ferguson, 1883, 
5 Couper 278; 10 R. (J.) 63. 

5 Dougall v. Dykes, 1861, 4 Irv. 101; 348. J. 29. 

6 Hutton v. Main, 1891, 19 R. (J.) 5; 3 White 41. 

7 Whitchurch v. Millar, 1895, 23 R. (J.) 1; 2 Adam 9,—See also M‘Ara v. 
Mags. of Edinburgh, 1913 8. C. 1059. 

8 Dobbs »v. Neilson, 1899, 3 Adam 80 and 1 F, (J.) 79. 

9 See Stevenson v. Lang, 1878, 4 Couper 76. 

10 Macbeath and others v. Fraser, 1886, 1 White 286. 
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course what might be breach of the peace at one kind of meeting, 
might not be so at another. 

Breach of the peace may be committed in a private house 
or in private premises.2 Such acts were sometimes charged as 
‘violently invading the houses of the lieges.””* Indeed, many 
offences which were prosecuted under other names, are breaches 
of the peace. All acts of assault, including duelling,* and even 
acts of mere stealth, such as attempting to pick pockets, may be 
prosecuted as breaches of the peace.® Insulting language 
without any violence or gesture of attack or protracted annoy- 
ance, is not breach of the peace,® but such language, if it be 
calculated to cause a breach of the peace, is an offence under 
certain burgh statutes,” and at common law.® Writing and 
sending a letter threatening harm to person or property may be 
charged as a breach of the peace.® 

Under the Public Meeting Act, 1908, and the Public Order 
Act, 1936, provision is made for preventing disorder at meetings 
and processions and in public places.” 


1 Armour v. Macrae, 1886, 1 White 58; 13 R. (J.) 41; 23 8. L. R. 515.— 
Hendry v. Ferguson, 1883, 10 R. (J.) 63; 5 Couper 278. 

2 Matthews and Rodden v. Linton, 1860, 3 Irv. 570.—Ferguson v. Carnochan, 
1889, 2 White 278; 16 R. (J.) 93; 268. L. R. 624. 

8 Alison i. 633, 634, and cases of Watson and others: and Turner and others 
there. 

4 Jas. B. Burn and others, 1842, 1 Broun 1; Bell’s Notes 112. 

5 Jackson v. Linton, 1860, 3 Irv. 553. 

6 Galbraith v. Muirhead, 1856, 2 Irv. 520.—See also Buist v. Linton, 1865, 
38 8. J. 47; 18. L. R. 35.—Banks v. M‘Lennan, 1876, 3 Couper 359; 4 R. (J.) 8. 
—Marr v. M‘Arthur, 1878, 4 Couper 53; 5 R. (J.) 38. 

7? E.g. Burgh Police Act, 1892 (55 & 56 Vict. c. 55), § 380. 

8 M‘Donald, 1887, 1 White 315. 

9 Hunter, 1838, 2 Swin. 1. 

10 8 Edw. VII. c. 66; 1 Edw. VIII. and 1 Geo. VI. c. 6. 
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NIGHT POACHING. 


NicuT poaching is a statutory offence and, in the Summary 
Criminal Court, is now prosecuted at the instance of the 
procurator-fiscal." Night, under the Act, begins with the expiry 
of the first hour after sunset, and ends at the beginning of the 
last hour before sunrise. ‘“‘Game’’ includes hares, pheasants, 
partridges, grouse, heath or moor game, black game, and 
bustards.” 

Any person who shall “‘by night unlawfully take or destroy 
“any game or rabbits in any land whether open or enclosed,” 
or “‘enter, or be in any land, whether open or enclosed, with any 
“gun, net, engine, or other instrument, for the purpose of taking 
“or destroying game,”’ is liable to imprisonment for three months 
and to be ordered to find caution for one year.’ If the case be 
tried summarily, a person cannot be sentenced to more than 
three months’ imprisonment.4 On a second conviction, he 
may be committed for a period not exceeding six months, and 
ordered to find caution for two years. On conviction of a third 
offence before the Court of Justiciary,® he is liable to penal 
servitude for seven years. 

At one time this section was dealt with as if the taking and 
destroying, and the entering or being upon land for that purpose, 
were distinct offences. But it has been decided that it describes 
only one offence which may be committed in two different ways.’ 
The being on land with instruments applies not only to the 
person who has the instrument, but to those who are with him, 
and participating.’ The offence of unlawfully taking or destroy- 
ing game or rabbits by night, has been extended to anyone doing 
so “‘on any public road, highway, or path, or on the sides thereof, 
“or at the openings, outlets, or gates from any such land into 


1 Acts 9 Geo. IV. c. 69; 7 & 8 Vict. c. 29.—Sheriff Courts (Prosecutions for 
Poaching) Order, 1938 (S. R. & O. 1938, No. 606/S. 37). 

2 Act 9 Geo. IV. c. 69, §§ 12 and 13, incorporated with 7 & 8 Vict. c. 29. 

8 Act 9 Geo. IV. c. 69, § 10, and Summ. Jur. Act, 1908, §§ 43-48 and 77 (4). 

4 Whillans v. Hilson, 1910 S. C. (J.) 1; 6 Adam 129. 

5 Act 9 Geo. IV. c. 69, § 11. 

6 Jones and M‘Ewan v. Mitchell, 1853, 1 Irv. 33.—See also Geo. Duncan, 
1852, 1 Irv. 130. 

7 Geo. Duncan, 1864, 4 Irv. 474. 

8 Andrew Granger, 1863, 4 Irv. 432. This case overrules that of Geo. Binnie 
and Rob. Orrock, 1827, Syme 177, which was under 57 Geo, III. c. 90. 
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‘any such public road, highway, or path.” 1 But being on a 
road with instruments for the purpose of taking game is not 
made criminal.” 

If any person offending as above, assault or offer violence with 
“gun, cross-bow, fire-arms, bludgeon, stick, club, or any other 
“offensive weapon whatever,’ toward any person authorised to 
apprehend him, he is liable, whether his offence be a first, second, 
or third, to penal servitude for seven years. The enactment 
applies although the accused was not apprehended on the spot, 
but was pursued beyond the lands where the poaching offence 
was committed.2 Stones picked up upon the ground are 
offensive weapons within the meaning of the Act.* 

“Tf any persons to the number of three or more together, shall, 
“by night, unlawfully enter or be in any land, whether open or 
“enclosed, for the purpose of taking or destroying game or 
“rabbits; any of such persons being armed with any gun, cross- 
“bow, fire-arms, bludgeon, or any other offensive weapon,”’ they 
are liable to penal servitude for fourteen years.> A walking-stick 
or poacher’s net-peg may be an offensive weapon under this 
clause, and it is not necessary that weapons should be taken to 
the ground with the intention of using them as such.6 This 
offence is not extended by the more recent enactment to persons 
being on a road or path.’ It is not necessary that all be armed, 
the statute saying “any of such persons being armed.” § 

The term “unlawfully enter or be in any land,” is applicable 
to the tenant of the land, both as regards offences by an indi- 
vidual, and offences by three or more persons together.?® 

The unlawfulness of being upon the lands is now modified in 
the case of a tenant or those duly authorised by him in the case 
of hares and rabbits, which may be taken at any time, provided 
fire-arms are not used when the taking is at night. 


1 Act 7 & 8 Vict c. 29, § 1. 2 John Burns and others, 1863, 4 Irv. 437. 

8 John Little, 1830, Alison i. 554. 

4 John M‘Nab and others, 1845, 2 Broun 416.—Jas. Mitchell and others, 
1887, 1 White 321. 

5 Act 9 Geo. IV. c. 69, § 9. 

6 Jas. Mitchell and others, supra. 

7 John Burns and others, 1863, 4 Irv. 437. 

8 Thos. Limerick and others, 1844, 2 Broun 1.—See also Andrew Granger, 
1863, 4 Irv. 432. 

9 Smith v. Young, 1856, 2 Irv. 402. 

10 Ground Game Act, 1880 (43 & 44 Vict. c. 47), § 1, as modified by § 6.—Stuart 

v. Murray, 1884, 5 Couper 526 (tenant may authorise person staying with him), 
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A previous conviction under either statute may be used as 
aggravating an offence under the other,’ but it cannot com- 
petently be proved in causa as a substantive charge.” 

A previous conviction of any crime inferring personal violence 
may be used as an aggravation of any night poaching offence in 
which personal violence is charged, and any aggravation attach- 
ing to the previous conviction may be founded on as an additional 
aggravation.® 


BREACH OR NEGLECT OF DUTY. 


Any flagrant neglect of duty by judges and magistrates or 
other officials, or refusal to execute duty, or encouragement by 
magistrates of offences against the peace, or the like, are punish- 
able at common law.* For example, before the passing of the 
Post Office Statutes, ‘‘ wilful neglect of duty and violation of the 
“trust and duty of his office, as a public officer in the course of 
“his employment as such,”’ was held a relevant charge in the case 
of a letter-carrier accused of detaining letters.2 A similar charge 
was sustained against a Post Office official for absenting himself 
from the Post Office at which it was his duty to give personal 
attendance.® A charge of neglect and violation of duty by an 
excise officer has also been sustained.” It is not necessary that 
any injury to the public service should result from the offence.® 
The duty to exercise care for the safety of persons may be 
regarded as being owed towards the private individual, or as 
being a public duty owed towards the State. It is in its latter 
aspect that breach of the duty is punishable as a crime. The 
modern tendency of the common law is to desiderate, as a 


1 Kinnear and Brymner v. White, 1868, 1 Couper 56. 

2 M‘Dermott v. Stewart’s Trustees, 1918 J. C. 25; 558. L. R. 156. 

8 Crim. Pro. Act, 1887, § 64. 

4 Hume i. 158-159, 410-411, and cases of Innes: Cook: the Magistrates 
of Lanark: Bell and Bannatyne: Anderson: Honyman: and Stewart there.— 
Alison i. 634, 635; Anderson 79. 

5 Donald Smith, 1827, Shaw 193; Syme 185.—See Alison i. 635. 

6 Henry F. Adie, 1843, 1 Broun 601. 

7 Chas. MacCulloch, 1828, Bell’s Notes 106. 

8 Case of Adie, swpra. 
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breach of the public duty, indifference to safety or disregard for 
safety.1 Driving motor cars or other vehicles or riding horses 
in a public place to the danger of the lieges is punishable. The 
driving must be to the danger of the lieges.? If a steam vessel 
were propelled at a high speed within a harbour crowded with 
shipping, or if the masters of two steam vessels were to race to 
the danger of their own passengers and of other shipping, such 
acts would be punishable.? Such offences are, of course, more 
heinous when injury results to the lieges.* But although acts of 
rashness such as those above described are punishable even 
where no accident follows, they are only held to be so because of 
their manifest wilfulness, and of the general danger caused by 
such wanton proceedings. In other cases, in order to make a 
relevant charge of danger to the lieges, it may be necessary to 
specify that injury resulted to some of them.> The culpable use 
of fire-arms also falls to be noticed. Firing into a house to 
intimidate the residents,® or in wanton recklessness,’ are offences, 
although no one was in the room into which the shot was fired. 
If anyone who happened to be in the room, unknown to the 
accused, should receive injuries, that would be an aggravation. 
There are, besides, many cases of culpable and reckless discharge 
of fire-arms where there is no intention to injure or alarm.’ It 
may, however, be permissible to fire in order to scare away but 
not to injure poachers, and it is for the jury to say whether 
there was such recklessness in all the circumstances as con- 
stitutes an offence.® 


1 Cranston, 1931 J. C. 28.—Paton v. H.M. Adv., 1936 J. C. 19 at p. 22.— 
Andrews v. D. of P.P., [1937] A. C. 516; 26 Cr. App. R. 34 at p. 47. 

2 M‘Allister v. Abercrombie, 1907 S. C. (J.) 95; 5 Adam 366. 

8 See observations by Lord Justice-Clerk Hope in David Smith and Will. 
M‘Neill, 1842, 1 Broun 240, in Thos. Henderson and others, 1850, J. Shaw 394. 
(The observations referred to in this latter case occur on p. 439.) 

4 Hume i. 192, case of Bartholomew and others in note 2.—Alison i. 627.— 
John Orr, 1840, Bell’s Notes 76. 

5 Thos. Simpson, 1864, 4 Irv. 490.—See also Rob. Young, 1839, 2 Swin. 376; 
Bell’s Notes 76.—Thos. Houston and Jas. Ewing, 1847, Ark. 252.—Alex. Dickson, 
1847, Ark. 352.—Jas. Finney, 1848, Ark. 432.—John Drysdale and others, 1848, 
Ark. 440.—Thos. Henderson and others, 1850, J. Shaw 394.—John Latto, 1857, 
2 Irv. 732.—Arch. Grassom and Jas. Drummond, 1884, 5 Couper 483. 

6 Rob. Sprot and others, 1844, 2 Broun 179. 

7 David Smith and Will. M‘Neill, 1842, 1 Broun 240; Bell’s Notes 76. 

8 Temple Annesley, 1831, Bell’s Notes 76.—David Johnstone and Will. 
M‘Queen, 1842, 1 Broun 214; Bell’s Notes 76.—Philip Turner and Peter Rennie, 
1853, 1 Irv. 284. 

9 Phipps, 1905, 4 Adam 616. 
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The use of motor vehicles, ships, and fire-arms is regulated 
by statutes+ which contain provisions creating offences with a 
view to securing safety. 


CRUELTY TO ANIMALS. 


THE Cruelty to Animals Act, 1876, and the Protection of 
Animals (Scotland) Acts, 1912-1934, create offences and provide 
penalties in relation to cruelty to animals.® 

The former Act prohibits the performance of any experiment, 
calculated to give pain, on any living vertebrate animal, except 
under the restrictions imposed by the Act. 

The later Acts apply to domestic animals including fowls, and 
to captive animals including birds, fish, and reptiles. Without 
rendering illegal experiments permitted under the Act of 1876 
and operations performed with due care and humanity, they 
prohibit acts of cruelty, acts which cause unnecessary suffering, 
the baiting of animals, and the administration of injurious drugs. 

Cruelty to animals has been held to be committed by such 
acts as leaving cattle for upwards of seventy hours without 
food,® or keeping a horse out during the night suffering severely 
from hunger, cold, and exposure, causing it great and un- 
necessary pain,’ or overdriving a horse, when exhausted by over- 
work or disease, and unable to work without great suffering.® 

Certain acts, in order to constitute an offence, must still be 
done or omitted wantonly or unreasonably. It has been held 

_under the repealed Acts that pasturing sheep on land bearing 
insufficient food, without knowledge of the insufficiency on the 
part of the accused, was not an offence. Where a man who had 


1 Road Traffic Acts, 1930-1934; Merchant Shipping Act, 1894; and Fire- 
arms Act, 1937. 

2 39 & 40 Vict. c. 77; 2 & 3 Geo. V. c. 14; 11 & 12 Geo. V. c. 22; 24 & 25 
Geo. V. c. 25. 

3 Wilson v. Johnston, 1874, 3 Couper 8; 1 R. (J.) 16. 

4 Anderson v. Wood, 1881, 4 Couper 543; 9 R. (J.) 6. 

6 Carmichael v. Welsh, 1887, 1 White 333. 

6 Sharp v. Mitchell, 1872, 2 Couper 273.—Vide Wright v. Rowan, 1890, 
17 R. (J.) 28; 2 White 426.—Downie v. Fraser, 1893, 1 Adam 80. 
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ineffectually endeavoured to separate dogs which were fighting, 
stabbed the larger dog with a knife which was handed to him, 
this was held not to constitute an offence;} and it was so decided 
where a dog which was hunting for game where it had no right to 
be, was shot and wounded.” 

Even if what is done be deliberate and intentional, and cause 
great pain, it is not a contravention, as, ¢.g., an operation per- 
formed with due care and humanity.2 The dishorning of cattle 
has been held not to be a contravention, where it was proved to 
be a usual practice and skilfully done in order to prevent cattle 
goring one another when fed in yards.’ It is a statutory offence ® 
for a knacker to sell alive or permit to be sold alive an animal 
delivered to him for knackery purposes. It is essential to found 
a charge against the knacker that he either knew of the sale or 
failed to exercise a due supervision over an assistant who con- 
ducted the sale, and that the animal was originally delivered for 
knackery purposes.® 

As ‘animal’? now includes ‘‘fowl,” and more specifically 
“cock,” the procuring or assisting at cock-fighting is now an 
offence.” 

The offence of cruelty to a dog may entail disqualification for 
keeping a dog and for holding or obtaining a dog licence, and 
disregard of the disqualification is a separate offence.® 


1 Cornelius v. Grant, 1880, 4 Couper 327; 7 R. (J.) 13. 

2 Jack v. Campbell, 1880, 4 Couper 351; 8 R.(J.) 1. 

8 2 & 3 Geo. V. c. 14, § 1 (1) (e). 

4 Renton v. Wilson, 1888, 2 White 43; 15 R. (J.) 84.—Todrick v. Wilson, 1891, 
2 White 636; 18 R. (J.) 41. 

5 2 & 3 Geo. V.c. 14, Sch. 1. 

6 Dundas v. Phyn, 19148. C. (J.) 114; 7 Adam 414. 

7 2 & 3 Geo. V.c. 14, §§ 1 (1) (c) and 13.—Of. Johnstone v. Abercrombie, 1892, 
3 White 432, and Brown v. Renton, 1891, 3 White 83. 

8 24 & 25 Geo. V. c. 25, § 1. 
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IRREGULAR MARRIAGE. 


THE celebration of marriage irregularly, outwith the forms of the 
Established Church, was never an offence at common law. But 
by statute the parties to, and the celebrator of, a clandestine 
or irregular marriage were punishable.” Since the Marriage 
(Scotland) Act, 1916, it has not been competent to convict a 
person of having contracted a clandestine or irregular marriage.® 
That Act was repealed by the Marriage (Scotland) Act, 1939, 
which in effect abolished irregular marriages. Under the 
Marriage Notice (Scotland) Act, 1878, a person entitled to 
celebrate a marriage who does so with a religious ceremony but 
without production of certificate of banns or of intimation is 
guilty of an offence.® Penalties are also provided by the Act 
in the case of a registrar wilfully issuing a false certificate, and 
of any person wilfully making a false declaration.® 


BIGAMY. 


The contracting of a second marriage by a person during the 
life of his or her spouse is a crime by statute,’ “‘as a sort of 
“perjury,” and at common law.’ It would seem that the mere 
contracting of the second marriage without subsequent con- 
nection constitutes the crime.® 

Where either marriage was in facie ecclesie, it is bigamy, 
although banns were not proclaimed. Where a certificate of the 
names had been given to the session clerk for proclamation, and 


1 John Ballantyne, 1859, 3 Irv. 352 and 667. 

2 Acts 1661, c. 34, and 1698, c. 6.—Hume i. 465, 466. 

8 6 Geo. V. c. 7, § 3. 

4 2 & 3 Geo. VI. c. 34, §§ 1 (4) and 5 (which came into force on July Ist 
1940.—See S. R. & O., 1940, No. 859/S. 35). 

6 41 & 42 Vict. c. 43, § 12.—-Strathern v. Stuart, 1926 J. C. 114. 

6 Ibid., §§ 13 and 14.—See also False Oaths (Scotland) Act, 1933 (23 & 24 
Geo. V. c. 20). 

7 Act 1551, c. 19.—The statute treats it as perjury, but it is now usually 
prosecuted at common law. 

8 Hume i. 459.—Alison i. 536. 

9 Hume i. 462 and 463. 
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the clergyman mistook it for a certificate of banns, this was held 
not to make the second marriage incomplete. Where it was 
objected that the prosecutor had not proved proclamation 
although the marriage was performed by a clergyman, it was 
laid down by Lord Justice-Clerk Hope, Lord Mackenzie con- 
curring, that “lawfully married by” meant only that the 
ceremony was regularly performed by the clergyman; that the 
husband whose duty it was to make arrangements for the 
marriage was not entitled to found on his having omitted 
anything on the performance of which by him the wife was 
entitled to rely; that the presumption as to the celebration of 
the ceremony by the legal officer—the clergyman—was, that all 
requisites had been complied with; and that even if proclama- 
tion had been omitted in the first marriage, still bigamy was 
committed.2 Neither marriage need be regular.2 But it has not 
been decided whether a marriage constituted only by habit and 
repute, or promise subsequente copula, can be libelled to constitute 
bigamy.* Perhaps, if the cohabitation was long continued and 
of universal reputation, this might be enough,® but the difficulty 
would be the libelling of the place and manner of the marriage. 
An objection to a libel for want of these particulars was sustained. 
Possibly a written acknowledgment would be sufficient.® 

The Marriage (Scotland) Act, 1939, provides that any marriage 
contracted in accordance with its provisions shall, unless there 
be a legal impediment thereto, be a valid and regular marriage 
in all respects, and that the validity of a regular marriage when 
registered shall not be questioned in any legal proceedings on the 
ground that the person by whom the marriage was celebrated 
was not competent or qualified to do so.’ 

The first marriage must have been between parties entitled 


1 John M‘Lean, 1836, 1 Swin. 278; Bell’s Notes 112. 

2 Duncan Macdonald, 1841 (Lord Justice-Clerk Hope’s MSS.). 

3 Will. Brown, 1846, Ark. 205 (1st marriage irregular).—Will. Macfie, 1843, 
1 Broun 568; Bell’s Notes 112 (2nd marriage irregular).—Septimus Thorburn, 
1844, 2 Broun 4 (2nd marriage irregular).—Jas. Purves, 1848, J. Shaw 124 (2nd 
marriage irregular, but followed by regular ceremony).—Abraham Langley, 1862, 
4 Irv. 190 (both marriages irregular).—Hume i. 459, 460, contra.—Alison i. 536, 
537, contra. 

4 John Armstrong, 1844, 2 Broun 251.—Abraham Langley, 1862, 4 Irv. 190.— 
Reid v. H.M. Adv., 1984 J. C. 7. 

5 Hume i. 461.—Alison i. 537. 

6 John Braid, 1823, Shaw 98. 

7 2&3 Geo. VI. c. 34, §§ 1 (4) and 4; andS.R. & O., 1940, No. 859/S. 35. 
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to marry,’ and have been subsisting at the time of the second 
marriage. A decree of divorce of prior date to the second 
marriage is a good defence,” but it is no defence that proceedings 
are in progress for obtaining a decree. A decree is a good 
defence, even although it be afterwards set aside, unless this be 
done on the ground that it was obtained corruptly.4 If the 
accused can prove that he had reasonable grounds for believing 
that the other spouse was dead at the time of the second marriage 
he cannot be convicted.® Whether impotency of either ® spouse 
may be relevantly averred to prove the non-subsistence of the 
first marriage, has not yet been decided,’ but as impotency has 
been held to be a bar to a decree of divorce at the instance of the 
impotent spouse, it would probably be held that it would be a 
defence against a charge of bigamy.® 

The second marriage, if formally celebrated, need not be 
otherwise legal. It is an illegal connection, on pretence of 
marriage, and is not affected by the fact that it is otherwise 
vicious, as, for example, by being incestuous.® 


1 Hume i. 461.—Alison i. 537, 538. 

2 Hume i. 461.—Alison i. 538. 

3 Alison i. 539, and case of Henderson there.—More ii. 416. 

4 Hume i. 461.—Alison i. 538. 

5 Hume i. 461.—Alison i. 539.—More ii. 415.—Norman Macdonald, 1842, 
1 Broun 238. 

6 F. v. F., 1945 S. C. 202; S. L. T. 193. 

7 Hume i. 461, referring to p. 456. See Fraser i. 79.—More ii. 415.—Will. 
Masterton, 1837, 1 Swin. 427; Bell’s Notes 113. (Informations were ordered, 
and the Crown ultimately declined to press for a decision, and paid expenses. 
This is stated on the authority of the accused’s counsel.) 

8 This was decided in an unreported case in the Court of Session. See also 
Serrell v. Serrell and Bamford, 31 L. J.; Probate Matrimonial and Admiralty 55. 

9 Hume i. 462.—Alison i. 539.—More ii. 415. 
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INCEST. 


Incest is the crime of carnal intercourse between near relations. 
There must have been connection.1 Attempt to commit incest 
is a crime.2 The relationship must have been known to the 
parties; but this will be presumed in the absence of counterproof.* 

The forbidden degrees of relationship are based on the 
eighteenth chapter of Leviticus.‘ They may be summarised as 
follows. Among blood relatives, lineal ascendants and descend- 
ants in all generations; immediate collaterals, being children of 
the same parents or parent; and collateral and descendant of 
collateral, being uncle and niece or grand-niece, or aunt and 
nephew or grand-nephew,® stand within prohibited degrees. 
Among relatives by affinity the effect of legislation ® has been 
to limit the forbidden degrees to the line of ascent and descent, 
e.g. step-parent and step-child, and parent-in-law and child-in- 
law. An adopted child is in many respects in the same position 
as a lawful child of the adoptor, though probably not as regards 
incest.’ 

Bastards cannot commit incest, unless it be where the 
mother of a male bastard have intercourse with him, she being 
the only person whose relationship is recognised in law, but even 
this has never been decided.® A certain latitude of time is 
allowed in libelling a charge of incestuous relations extending 
over a period of years.® 


1 Hume i. 452.—Alison i. 566; Anderson 95. 

2 Jas. Simpson, 1870, 1 Couper 437.—Jas. Russell, 1869, 1 Couper 441 note.-— 
Neil M‘Coll, 1874, 2 Couper 538; 1 R. (J.) 22.—Crim. Proc. Act, 1887, § 61. 

8 Hume i. 452.—Alison i. 565.—More ii. 414. 

4 Acts 1567, c. 14 and c. 15.—Hume i. 446-449.—-Alison i. 562-564. 

5 Fraser i. 71. 

6 Criminal Procedure (Scotland) Act, 1938 (1 & 2 Geo. VI. c. 48), § 13; and 
the Marriage (Prohibited Degrees of Relationship) Acts, 1907 to 1931 (21 & 22 
Geo. V. c. 31). 

7 Adoption of Children (Scotland) Act, 1930 (20 & 21 Geo. V. ¢. 37), §§ 2 (2) 
and 5; and Law Reform (Miscellaneous Provisions) (Scotland) Act, 1940 (3 & 4 
Geo. VI. c. 42). 

8 Hume i. 452.—Alison i. 565.—More ii. 414. 

9 A. E., 1887, 15 R. (J.) 32; 1 White 553; A. E., 1937, J. C. 96. 


INDECENT PRACTICES 149 


SODOMY. 


Unnatural carnal connection between males, and attempt 
thereat, is a crime. Both the acting and consenting parties are 
punishable. 


BESTIALITY. 


Unnatural carnal connection with inferior animals, and 
attempt thereat, is a crime.* 


INDECENT PRACTICES. 


It is a crime wilfully and indecently to expose the male 
private parts in view of women in public places. Lewd, 
indecent, and libidinous practices towards children, tending to 
corrupt the morals of the young, are criminal, although there 
be no assault.4 Wilful and indecent exposure of the private 
parts before young girls or boys is an instance of this offence. 
The essence of indecent exposure is, in the case of children, that 
it is calculated to corrupt their morals; and, in the case of 
adults, that it is an offence against public decency.’ Other 
instances of lewd practices are the indecent handling of children, 
and the inducing children to commit indecencies, and seducing 
and debauching them to such practices.® 

Exposure to, and practices upon, females over 12 years of 
age, in private places and where the element of assault is absent, 
are not criminal,’ except under the Criminal Law Amendment 
Act, 1922, which protects girls between the ages of 12 and 16 


1 Hume i. 469, and case of Swan and Litster there.—Alison i. 566. 
2 Hume i. 469, 470.—Alison i. 566, 567. 

3 Harper v. Neilson, 1898, 1 F. (J.) 1; 2 Adam 582. 

4 Acts, 1567, c. 14 and c. 15.—Hume i. 446-449.—Alison i. 562-563. 
6 Mackenzie and others v. Whyte, 1864, 4 Irv. 570 at p. 575. 

6 Malcolm M‘Lean, 1838, Bell’s Notes 86. 

7 Rob. Philip, 1855, 2 Irv. 243. 
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years.1 Itis of the essence of the common law charge that the 
girl was under the age of puberty, and of the statutory charge 
that she was above the age of 12 years and under 16 years 
of age. The age of the girl must be set out in the indictment 
and must be proved at the trial.2 Practices used upon a 
female over 16 years of age may, however, amount to assault by 
reason of her simplicity or weakness of intellect.2 In the case 
of boys, there are obvious reasons why mere puberty should not 
be made the limit of a charge of this sort.4| No consent on the 
boy’s part can alter the estimate to be formed of such wickedness 
as may be included in offences of this kind, and where the boy is 
old enough to consent, the result may be, that instead of there 
being no offence, as in the case of females, the act becomes a 
crime in both parties. 

It is a statutory offence for a male either in public or private 
to commit, or be a party to committing, or procuring or attempt- 
ing to procure the commission of an act of gross indecency with 
another male.® 

All shamelessly indecent conduct is criminal.6 A charge 
of “indecent exposure’? without further specification is not 
relevant;’ but the form of charge authorised by the Act will 
generally be sufficient.2 The question whether the acts done 
constitute the offence depends on two elements—the im- 
propriety itself, and its effect on the person to whom the exposure 
is made. A charge that the accused “‘exposed their persons in 
“‘an indecent and unbecoming manner, and did take off their 
“‘clothes and expose themselves on the banks of a river in 
“a state of nudity, to the annoyance of the lieges,” might still 
be irrelevant.® 

Indecent practices may be aggravated by the position of the 
parties, as, for example, the offender being the teacher of the 


1 12 & 13 Geo. V. c. 56, § 4 (1). 

2 Lockwood v. Walker, 1910S. C. (J.) 3; 6 Adam 124. 

8 Rob. Philip, 1855, 2 Irv. 243 at pp. 252-253. 

4 And. Lyall, 1853, 1 Irv. 218.—Rob. Philip, 1855, 2 Irv. 243.—David Brown, 
1844, 2 Broun 261. 

5 Crim. Law Amendment Act, 1885 (48 & 49 Vict. c. 69), § 11. 

6 M‘Laughlan v. Boyd, 1934, J. C. 19 (approving this statement). 

7? Mackenzie v. Whyte, 1864, 4 Irv. 570.—Harper v. Neilson, 1898, 2 Adam 
582.—Poli v. Thomson, 1910, 6 Adam 261. 

8 Summ. Jur. Act, 1908.—Poli v. Thomson, 1910, 6 Adam 261. 

9 Mackenzie v. Whyte, supra. 
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victim. And probably any similar situation of trust, such as 
the case of a servant having the charge of children in the absence 
of parents, would be held to constitute an aggravation. It is 
also an aggravation if venereal disease be communicated.2 The 
question has not been decided, whether it aggravates an indecent 
offence, that it is perpetrated in the presence of other children 
than the child abused.’ It is perhaps difficult to charge this as 
an aggravation, but there is no necessity for doing so, as it is 
easy where such shameless conduct has been committed in 
abusing one child so as to injure the morals of other children 
present, to charge this either as shameless exposure, or as an act 
tending to debauch the minds of children. 

Offences of a lewd, indecent, or libidinous kind may be 
aggravated by previous conviction of any crime inferring lewd, 
indecent, or libidinous conduct, and any aggravation which 
may attach to such previous offence may be founded on as an 
additional aggravation.4 


BROTHEL-KEEPING. 


By the Criminal Law Amendment Act, 1885,° any person who 


1. Keeps, manages, or acts, or assists in managing a brothel,® 

2. Being tenant, lessee, or occupier of premises, or person in 
charge knowingly permits them, or part of them, to 
be used as a brothel, or for habitual prostitution,’ 

3. Being lessee or landlord of premises, or his agent, lets 
them, or part of them, knowing that they, or part of 
them, are, or is to be used as a brothel, or is wilfully 
a party to their continued use as such, 


is liable to punishment.® 


1 David Brown, 1844, 2 Broun 261. 

2 Jas. Mack, 1858, 3 Irv. 310. 

8 Alex. Low, 1858, 3 Irv. 185.—Rob. Philip, 1855, 2 Irv. 243.—John M‘Cue, 
1865, 1S. L. R. 97. 

4 Crim. Proc. Act, 1887, § 65. 

5 48 & 49 Vict. c. 69, § 13, amended by 2 & 3 Geo. V. c. 20, § 4 (1). 

6 Vaughan v. Smith, 1919 J.C. 9. (“Or’’ does not create alternative offences.) 

7 Girgawy v. Strathern, 1925 J.C. 31. (There must be the habitual element, 
but profit motive not essential.) 

8 Criminal Law Amendment Act, 1922 (12 & 13 Geo. V. c. 56), 3 and §§ 4 (2), 
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The crime may be charged under § 431 of the Burgh Police Act, 
1892, before a single police magistrate, and on conviction a 
sentence of three months’ imprisonment inflicted. Proceedings 
may also be taken under § 403 of the same Act before the sheriff 
or two police magistrates, in which case the penalty which may 
be imposed is limited to one of sixty days’ imprisonment.! 


OBSCENE PUBLICATIONS OR WRITINGS. 


To publish, circulate, or expose for sale any obscene work 
devised and intended to corrupt the morals of the community, 
and to create inordinate and lustful desires, is an indictable 
offence. Whether or not any particular work is obscene may 
depend on extrinsic circumstances.® 

It is a statutory offence to enclose any indecent or obscene 
pictures or articles in a post packet, or to post a packet with 
indecent, obscene, or grossly offensive words, marks, or designs 
on it, or to send an obscene message over the post office telephone.* 
Further, affixing or inscribing any indecent or obscene picture, 
or printed or written matter, so as to be visible to any person in, 
or passing along, a public way, or affixing such things on any 
public urinal, or delivering, attempting to deliver, or exhibiting 
them to a person on a public way, or throwing such a thing down 
an area, or exhibiting in a house, or shop window, is punishable. 
Any person giving such a thing to another, with intent that any 
of the above acts shall be done, is liable to punishment. Any 
advertisement relating to diseases or complaints or infirmities, 
arising from, or relating to sexual intercourse, is included in the 
term, “printed or written matter of an indecent nature,”’ if it 
be affixed or inscribed on any place so as to be visible to a person | 
in, or passing along a public way, or on any public urinal, or is 
delivered or attempted to be delivered to such a person.® It is 


1 M‘Laren v. M‘Leod, 1913, S. C. (J.) 61. 

2 Henry Robinson, 1843, 1 Broun 590 and 643. 

8 M‘Gowan v. Langmuir, 1931, J. C. 10. 

4 Post Office Acts, 1908 to 1935 (8 Edw. VII. c. 48), § 63, and (25 Geo. V. 
c. 15), §§ 10, 13, and 15. 

5 Indecent Advertisements Act, 1889 (52 & 53 Vict. c. 18), §§ 3, 4, and 5. 
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necessary to set forth in the complaint that the pamphlet is 
indecent, and that it is an advertisement.1 These provisions, 
however, do not prevent publicity, or educational propaganda, 
for any purpose relating to public health.? 


BLASPHEMOUS OFFENCES. 


It is not usual now to prosecute for blasphemy, except 
summarily as a breach of public order. The cases which have 
occurred have been charges of publishing or exposing for sale 
blasphemous works, intended to asperse, vilify, ridicule, and 
bring into contempt the Holy Scriptures or the Christian 
Religion.® 


PROFANITY. 


Profanity by cursing and swearing is not prosecuted, except 
as part of disorderly conduct. Profanity by breaking the 
Sabbath day is seldom made the subject of prosecution,‘ and it 
has been declared to be a charge which it would require a very 
strong case to justify.” It is a question whether the old Scots 
Acts prohibiting Sunday labour, and the keeping of open shop, 
are in desuetude.® But it is not lawful for any person, with 
certain exceptions, to carry on the business of hairdresser or 
barber on Sunday.’ Profane conduct by disturbing public 


1 Dingwall v. Stevenson, 1892, 20 R. (J.) 16; 3 White 362. 

2 Local Government (Scotland) Act, 1929 (19 & 20 Geo. V. c. 25), § 29. 

3 Hume i. 571, cases of Sheels: Marshall and Wright: and Affleck in note b.— 
Alison i. 643, 644.—Thos. Paterson, 1843, 1 Broun 629.—Henry Robinson, 1843, 
1 Broun 590 and 643. 

4 Hume i. 573, 574. 

5 Prentice v. Bathgate, 1843, 1 Broun 561. 

6 Middleton v. Paterson, 1904, 6 F. (J.) 27; 4 Adam 321.—Bute v. More, 
1870, 1 Couper 495.—Brown v. Mags. of Edinburgh, 1931, S. L. T. 456. 

7 Hairdresser and Barber Shops (Sunday Closing) Act, 1930 (20 & 21 Geo. V. 


ec. 35). 
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worship or those assembled for public worship is punishable.’ 
Such offences are tried as breaches of the peace. In one case 
the charge was breach of the peace, aggravated by its being 
committed on the Sabbath day in a church during divine 
worship. A verdict affirming this charge was sustained. The 
accused had repeatedly gone to church, and walked out during 
service in a noisy and irreverent manner, to the disturbance and 
annoyance of the minister and congregation, and to the interrup- 
tion of their devotions.” In another case charged as breach of 
the peace, the accused, who was under suspension from church 
privileges, thrust himself into a seat at the communion table, 
refused to withdraw, and forcibly seized and attempted to 
partake of the cup.® 


GAMBLING AND BETTING HOUSES. 


Gaming and betting are not in themselves crimes, and to play 
a game for a stake does not make it illegal. Members of a bona 
fide club may bet with one another in the club premises. 

The statutes against gambling-houses do not apply to 
Scotland. But it is an offence at common law to open and 
keep open a common gaming-house, where games of chance 
are commonly played for money, and for profit to the keeper 
of the house.® 

Persons keeping a house, office, room, or other place for 
betting purposes, or permitting others so to use their premises, 
may be imprisoned.’ The keeping, and the permitting others to 
use, may be concurrent acts of the owner.’ An enclosure on a 


1 Hume 1. 572, 573, and cases of Forbes and Reid: Pyrie: and Black there.— 
Hugh Fraser, 1839, 2 Swin. 436; Bell’s Notes 139. ‘ 

2 Dougal v. Dykes, 1861, 4 Irv. 101. 

3 Hugh Fraser, 1839, 2 Swin. 436; Bell’s Notes 139. 

4 Hoggan, 1889, 2 White 282. 

5 Acts 12 Geo. II. c. 28; 18 Geo. IT. ec. 34. 

6 Bernard Greenhuff, 1838, 2 Swin. 128 and 236; Bell’s Notes 114.—Johnstone 
1892, 3 White 432 at p. 441. 

7 The Betting Act, 1853 (16 & 17 Vict. c. 119), §§ 1, 2, 3, extended to Scotland 
by 37 & 38 Vict. c. 15, § 4. 

8 Graham v. Waugh, 1938, J. C. 108. 
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racecourse to which bookmakers, along with and on the same 
terms as the general public, are admitted, and in which they 
conduct their business, is not a “‘place” within the meaning of 
the Act. But a shed in their employer’s premises over which 
workmen have de facto control is a “place” within the meaning of 
the Act.? An enclosure containing a totalisator is a “place,” 
and the transactions with the tote amount to a contravention of 
§ 1 of the Betting Act, 1853.3 The use of the totalisator under 
certain conditions has been legalised by the Betting and 
Lotteries Act, 1934.4 

It is not a good defence to a charge of keeping a place for 
betting purposes that no money was received, and that all that 
was done was to record bets for future payment, or that the 
money is not received prior to the race.5 The offence may be 
committed by keeping a house for the purpose of betting therein, 
although no business may be done. The Act cannot be evaded 
by receiving the money and conducting the correspondence 
relating to bets in one room and using another for settling up 
bets,’ or receiving the letters, including those containing money, 
in one town, whence they are daily conveyed by motor-car 
belonging to accused, to another town.’ It is not a contravention 
of the Betting Act, 1853, to occupy premises as an office to which 
no person resorts for the purpose of betting, the bets being 
arranged by letter, telegram, or telephone, and the money 
passed after the event on which the bet was made.’ In order 
to establish the character of the house as a betting house, the 
prosecutor may lead evidence of particular betting transactions, 


1 Powell, 1899, A. C. 143.—Vide Henretty v. Hart, 1885; 5 Couper 703; 
13 R. (J.) 9. 

2 Young v. Darrah, 1929, J. C. 17. 

8 Strathern v. Albion Greyhounds, 1933, J. C. 91, overruling Strathern v. 
Scottish Greyhounds, 1930, J. C. 24. 

4 24 & 25 Geo. V. c. 58, § 3. 

5 Duff v. Neilson, 1892, 3 White 399.—Hodgson v. Macpherson, 1913, 7 Adam 
118.—Traynor v. Macpherson, 1914, 7 Adam 509.—Williamson v. Macpherson, 
1923, J. C. 3. 

6 Hart v. M‘Creadie, 1899, 3 Adam 35. (Evidence required to bring home 
charge of knowingly and wilfully permitting premises to be used for purpose of 
betting. )—Dryden v. Mackay, 1924, J. C. 67. 

7 Hodgson v. Macpherson, 1913, 8. C. (J.) 68; 7 Adam 118, followed in Reid 
v. Hill, 1931, J. C. 19. 

8 M‘Lauchlan v. Cameron, 1916, 8. C. (J.) 14; 7 Adam 716. 

9 Auld v. Logan, 1920, J. C. 70.—Cf. Traynor v. Macpherson, 1914, 8. C. (J.) 
174; 7 Adam 509. 
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although the complaint does not specify them or the names of the 
witnesses.!. The presence in premises of slips, rules, etc., and a 
sporting newspaper containing betting advertisements bearing 
the name and address of accused, in the circumstances justified 
the inference that the accused had inserted the advertisements.® 
Persons receiving money or other valuable deposits on bets on 
horse-races and other sports, or giving on receipt of such money 
or valuable consideration an acknowledgment note, security, or 
draft, entitling the person receiving it to payment of money or 
any valuable thing on a betting contingency, may be imprisoned.* 

It is not keeping a “betting house”’ if no person resorts to 
the place, but communications only pass by telephone, telegram, 
or letter, and if no money is deposited when the bet is made, 
although accounts are rendered periodically when balances due 
to, or by the bookmaker, are remitted according to the result 
of the events on which the bets were laid.4 It has been held 
that a husband whose wife conducts betting is not liable to 
conviction merely on the ground that he is tenant or occupier of 
the house.® It is not essential to proof of conducting a gaming 
house against persons concerned in the management under the 
Glasgow Police (Further Powers) Act, 1892,° that the keeper of 
the premises derived profit therefrom.’ In order to relevancy 
on such a charge it is unnecessary to state whether the accused 
kept a gaming or betting house, or to specify the particular 
persons who frequented the place for the purpose of betting.® 
A competition for prizes on payment of entry money is a con- 
travention of § 15 of the Glasgow Police Act.2 So also is bet- 
ting carried on through totalisators?® unless under conditions 
legalised by the Betting and Lotteries Act, 1934. Money seized 


1 Maguire v. Renton, 1909, S. C. (J.) 21; 5 Adam 652; but vide Bolton v. 
Murdoch, 1890, 17 R. (J.) 22; 2 White 410. 

2 Maguire v. Renton, 1909, 8. C. (J.) 21; 5 Adam 652. (Power to open 
letters. )—Strathern v. Benson, 1925, J. C. 40. 

8 The Betting Act, 1853 (16 & 17 Vict. c. 119), § 4. 

4 Traynor v. Macpherson, 1911, 8. C. (J.) 54; 6 Adam 407.—OCf. Duff v. 
Neilson, 1892, 20 R. (J.) 33; 3 White 399.—Strang v. Adair, 1946 J. C. 70. 

5 M‘Culloch v. Rae, 1915, 8. C. (J.) 48; 7 Adam 602. 

6 55 & 56 Vict. c. clxv. § 15. 

7? Hislop v. M‘Intyre, 1917 J.C. 54. 

8 Duff v. Neilson, 1892, 20 R. (J.) 33; 3 White 399. 

9 Bunton v. Miller, 1926, J. C. 120. It is not necessary to aver warrant to 
enter premises had been obtained. 

10 Strathern v. Russell, 1933, J. C. 91. 
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in a betting house is liable to forfeiture under § 15 of the Glasgow 
Police Act no matter what its source. 

The proprietors of a newspaper offered a prize for the correct 
forecast of the result of certain football matches filled up on a 
coupon which could only be cut from the paper sold for 1d. to 
the public by newsagents who retailed them. It was held that 
they had not used their premises in contravention of the Betting 
Act, 1853, even although a certain number of papers were 
bought by members of the public from the newsagents solely for 
the sake of the coupons.? But where coupons other than the 
first of sixteen which accompanied every paper had to be paid 
for and any number could be sent in an attempt to win the sum 
offered for a correct forecast of the results of certain football 
matches, the proprietors of a sporting paper were held to have 
contravened the statute.? To allow in a shop a game of skill 
and hazard played with a machine which was actuated through 
a penny in the slot was held not to be a contravention of § 1 of the 
Betting Act, 1853.4 This was prior to the Gaming Machine 
(Scotland) Act, 1917,5 which now deals with the matter. 


GAMING AND BETTING OFFENCES. 


Questions very similar to those which have occurred under 
the Betting Act, 1853, have arisen under the Burgh Police Acts, 
1892 and 1903. For instance, it has been held that “property” 
belonging to and used by railway companies for railway purposes 
was a street,® and that recreation grounds enclosed by a high 
paling to which the public were admitted at a charge of sixpence 
for each person was not a “‘street”.? Again, a bookmaker who 
stood on private ground separated from a street and engaged in 


1 Campbell v. Borthwick (O. H.), 1903, 11S. L. T. 74. 

2 John Leng & Co. v. Macintosh, 1914, 8. C. (J.) 77; 7 Adam 356.—See 10 & 
11 Geo. V. c. 52 (Ready Money Football Betting Act, 1920) and Leng (Sir W. C.) 
& Co. Ltd. v. Sillitoe, 1928, W. N. 299.—Strang v. Brown, 1923, J. C. 74.— 
Jameson »v. Sinclair, 1925, J. C. 1. 

3 Hart v. Hay, Nisbet & Co., 1900, 2 F. (J.) 39; 3 Adam 144. 

4 Granata v. Mackintosh, 1916, 8S. C. (J.) 48; 7 Adam 772. 

5 7 & 8 Geo. V. c. 23, dealt with infra. 

6 Smith v. Dykes, 1907, S. C. (J.) 17; 5 Adam 206. 

7 Young v. Neilson, 1893, 20 R. (J.) 62; 3 White 487. 
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betting with a person on the street was convicted of betting in a 
street contrary to § 51 of the Burgh Police (Scotland) Act, 1903,1 
but it is not assembling on a street for the purposes of betting 
contrary to § 393 of the Burgh Police Act, 1892, for a man to 
receive a slip of paper and then money from another on the street 
even although when he is apprehended there is found on him 
betting lines, telegrams, a sporting paper, a note-book containing 
names of horses, and a considerable sum of money.” 

The undernoted cases deal with the validity of by-laws made 
to prohibit frequenting and using roads or public places for 
betting ? and the facts necessary to a conviction.4 

Again, under the Burgh Police Act, 1892, it is an offence to 
be in possession of implements for practising games of hazard, 
but this only applies to implements which either in the particular 
case, or in proved ordinary use, are the means of gaming for 
money.® Under that Act and certain local Acts, the question 
of what is a place has frequently arisen. A common passage 
leading to a common stair is not a ‘“‘place,”’ ® and a person who 
has no right or authority to use a common passage for any 
purpose could not use it as a betting house, being merely a 
trespasser.’ An uncovered inclosure fitted up as a quoiting 
ground but used primarily as a place for conducting betting 
transactions is a “‘place”’ within the meaning of § 407 of the 
Burgh Police (Scotland) Act, 1892, and the person conducting 
the business who was not tenant of the ground or employed by 
him was convicted of a contravention of that section.’ It does 
not detract from the quality of the inclosure as a “‘place”’ that 
a charge for admission is made and that quoiting or other games 
sometimes take place.® The use of a totalisator in such a place 
amounts to a contravention of the section. It is not necessary 


1 Queen v. Wilson, 1910, S. C. (J.) 62; 6 Adam 238. 

2 Bonnar v. Walker, 1896, 23 R. (J.) 39; 2 Adam 85. (See as to frequenting 
and using street contrary to the Paisley Police and Public Health Act, 1901, § 79 
(1 Edw. VII. c. cciv.)—Lang v. Walker, 1902, 5 F. (J.) 8; 4 Adam 82. 

3 Slowey v. Threshie, 1901, 3 F. (J.) 73; 3 Adam 379.—Davies v. Jeans, 
1904, 6 F. (J.) 37; 4 Adam 336. 

4 Davies v. Jeans, cit. sup. 

5 55 & 56 Vict. c. 55, § 406; Crolla v. Macpherson, 1931, J. C. 4. 

6 Wright v. Smith, 1903, 6 F. (J.) 18; 4 Adam 316. 

7 Vallance v. Campbell, 1906, 8 F. (J.) 62; 5 Adam 70. 

8 Flannigan v. Hill, 1904, 7 F. (J.) 26; 4 Adam 480. 

9 Clark v. Dykes, 1906, 8 F. (J.) 43; 5 Adam 17. 

10 Strathern v. Russell, 1933, J. C. 91; but see p. 155. 
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to the validity of a conviction under the Burgh Police Act, § 407, 
that the money found on the accused on apprehension was not 
forfeited.1 

Placarding or advertising premises for betting or to induce 
persons to come to a house for betting purposes or inviting 
persons to a house for such purposes, is punishable by imprison- 
ment not exceeding two months, with or without hard labour.? 

Sending, exhibiting, or publishing any letter, circular, 
telegram, placard, handbill, card, or advertisement, making it 
appear that a person will on application give information or 
advice as to a bet, or to induce people to apply at a betting 
house for information or advice for the purpose of any bet or 
wager, or inviting to take part in such doings, is punishable by 
imprisonment not exceeding two months, with or without hard 
labour.® It is not necessary that the circulars should invite 
persons to resort to the address for the purpose of betting, or 
that the bets should be accepted at the address.4 It is an offence 
to invite by publication of handbills the public to bet with a firm 
in Holland.5 

The Sheriff in the sheriffdom where the cards inviting to bet 
are received has jurisdiction to try the bookmaker if he reside 
within another sheriffdom.® A general conviction of guilty as 
libelled following on a complaint which charged inviting to bet 
and libelled sections of the 1853 Act directed against keeping 
a betting house was held to be bad.’ 

Notice has already been taken of the provisions of the Burgh 
Police Acts and Private Municipal Acts, but the widest powers 
are contained in the Street Betting Act, 1906,8 which provides :— 

‘1, (1) Any person frequenting or loitering® in streets or 
“public places, on behalf either of himself or of any other person, 


1 Flannigan v. Hill, 1904, 7 F. (J.) 96; 4 Adam 480. 

2 Act 16 & 17 Vict. c. 119, § 7. 

3 Act 37 & 38 Vict. c. 15, § 3, referring to Act 16 & 17 Vict. ec. 119, § 7. 

4 Stott v. Renton, 1907, 8. C. (J.) 88; 5 Adam 355. 

5 Agnew v. Morley, 1909, S. C. (J.) 41; 6 Adam 9. 

6 Lipsey v. Mackintosh, 1913, 8. C. (J.) 104; 7 Adam 182. 

7 Lipsey v. Mackintosh, 1913, S. C. (J.) 104; 7 Adam 182. Under § 407 of 
the Burgh Police Act accused may be convicted of both, as ‘‘keeper”’ and as 
‘person conducting.” Healy v. Wright, 1923, J. C. 9. 

8 6 Edw. VII. c. 43. 

9 Betting slips handed to accused while seated in a motor-car slowed down at 
street corner, not loitering but frequenting: Williamson v. Wright, 1924, J. C. 
57.—Cassidy v. Longmuir, 1935, J. C. 65. 
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“for the purpose of bookmaking, or betting, or wagering, or 
“agreeing to bet or wager, or paying or receiving or settling bets, 
“shall in the case of a first offence be liable . . . to a fine not 
“exceeding ten pounds. . . [and for second and third offences 
‘increased penalties.1] 

‘“‘(4) For the purposes of this section the word ‘street’ shall 
“include any highway and any public bridge, road, lane, foot- 
‘“‘way, square, court, alley, or passage, whether a thoroughfare 
‘“‘or not, and the words ‘public place’ shall include any . . . and 
‘“‘any unenclosed ground to which the public for the time being 
‘“‘have unrestricted access, and shall include every enclosed 
‘place (not being a public park or garden) to which the public 
“have a restricted right of access, whether on payment or other- 
‘wise, if at or near every public entrance there is conspicuously 
‘exhibited by the owners or persons having the control of the 
“place a notice prohibiting betting therein.” 

“In Scotland... ‘passage’ includes common close or 
“common stair or passage leading thereto.” 

A passage within a building which formed the entry to two 
dwelling-houses and which was closed at the back and open at 
the front during the day, was held to be a “‘street’’ within the 
meaning of the Act.? It is not necessary to prefix the word 
“public” to the words common close.2 The word ‘“‘common” 
must be prefixed to ‘close’ to make a relevant charge.4 A 
passage to which the public have no right of access, but to which 
they could obtain access owing to a broken lock, was held not 
to be a public passage within the meaning of the Act; and so 
with a passage leading to a common close or common stair, 
although it led directly to a court which gave access to at least 
one common stair.® 

A small piece of ground belonging to a railway company 
forming a recess in the road which led to a station, and giving 
direct access to the platform, open at the road end but closed at 
the platform end by a sliding door which was only opened in 


1 6 Edw. VII. c. 43, § 1 (1) (6) and (c).—Vide M‘Gowan v. Mackenzie, 1924, 
J. C. 106, as to opening sealed and addressed envelope by constables or magistrate 
in charge, under this section. 

2 Vallance v. Campbell, 1909, S. C. (J.) 9; 5 Adam 635.—Vide Mackie v. 
Crombie, 1926, J. C. 29. 

8 Vallance v. Campbell, supra. 

4 Winning v. Jeans, 1909, S.C. (J.) 26; 6 Adam 1. 

5 Hasson v. Neilson, 1908, 8. C. (J.)57; 5 Adam 520. 
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times of extra traffic, is not a “‘public passage” within the mean- 
ing of the Act. Nor is an enclosed cricket ground a public 
place. A shed on a quay with large openings without gates or 
doors to which the public had free access was held to be 
“unenclosed ground” and ‘‘a public place.” So, too, was 
a field round which the fences had fallen into disrepair and to 
which the public had resorted for over a year for recreation and 
from which they were not excluded by two persons to whom it 
was let for purposes of betting. A railway goods yard and a 
mineral depot belonging to a railway company have been held 
to be enclosed places within the meaning of the Act.® 

In a charge of a third offence it is not competent to found on 
analogous convictions under different statutes. If a complaint 
libel a second offence, the previous conviction is an aggravation 
and the competent time to prove it is after the accused is found 
guilty of the offence for which he is prosecuted.” A general 
conviction following on a charge in terms of the statute is not 
bad as proceeding upon an alternative charge.® 


LOTTERIES. 


The holding or setting up of a lottery has probably always 
been illegal at common law in Scotland.® It is now regulated by 
the Gaming Machines (Scotland) Act, 1917, and the Betting and 
Lotteries Act, 1934.° The Gaming Machines (Scotland) Act, 
1917, provides that it shall not be lawful to permit in any shop 
the use of any machine for the purpose of any game in which 
any prize or stake in money or kind is awarded or forfeited 
contingently on the result of the operation of such machine, 
whether such operation is automatic or not. It is enough to 


1 Lang v. Walker, 1910, S. C. (J.) 41; 6 Adam 180. 
2 Foggo v. Hill, 1932, J. C. 6. 
8 Campbell v. Kerr, 1912, 8. C. (J.) 10; 6 Adam 550. 
4 Breslin v. Thomson, 1910, S. C. (J.) 5; 6 Adam 134. 
6 Ross v. Cameron, 1921, J. C. 41; and Walker v. Reid, 1911, 8. C. (J.) 41; 
6 Adam 358. 

6 Hefferan v. Wright, 1911, 8. C. (J.) 20; 6 Adam 321. 
7 Campbell v. Kerr, 1912, 8. C. (J.) 10; 6 Adam 550. 
8 Stenhouse v. Dykes, 1908, 8. C. (J.) 61; Adam 553. 
9 Bell’s Dict. 

10 7 & 8 Geo. V. co. 23; and 24 & 25 Geo. V. c. 58. 
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constitute a breach of the Act that a prize or stake is awarded 
or forfeited contingently on the result of the operation of such 
a machine even though success may depend on skill,? or on the 
mechanism of the machine.? When there is no prize or stake in 
money or kind, there is no contravention, even if the successful 
player acquires right to continue playing.‘ 

The Betting and Lotteries Act, 1934, by Part I regulates 
totalisator, bookmaking, and pool betting on tracks. The 
charge which the occupier of a licensed track may make to a 
bookmaker is regulated by § 13, and it is an offence for the 
occupier to make an additional charge for “‘facilities’”’ provided 
to the bookmaker. Betting lists, easels, boards, and stools are 
facilities in the sense of the section.> Part II of the Act regulates 
lotteries and prize competitions. A lottery is the distribution 
of prizes by lot or chance. Under § 26 of the Act a book- 
maker may carry on pari-mutuel or pool-betting operations 
in connection with his business, provided he does not do so 
through a newspaper or in connection with the sale of any 
article to the public.” 


THIMBLING AND CARDSHARPING. 


Chain-droppers, thimblers, loaded-dice players, cardsharpers, 
and similar persons found in any public place, or grounds open 
to the public, or public conveyance, with implements in their 
possession for their business, or who in any such place or con- 
veyance exhibit such implements to induce others to engage 
in games, or by any such fraudulent device, cozen and cheat, 
or attempt to cozen and cheat, are liable to two months’ 
imprisonment, and to be ordered to restore any property got 
by the offence, and on failure to restore, to two months’ 
additional imprisonment.’ 


1 Panetta v. M‘Intyre, 1918 J. C. 10. 

2 Ulivi v. Miller, 1927 J. C. 87. 

3 M‘Intyre v. Tumelty, 1918 J. C. 68. 

4 Beattie v. Langmuir, 1935 J. C. 107. 

5 Irvine Greyhound Racing Co. v. MacMillan, 1936 J. C. 96. 

6 Barnes v. Strathern, 1929 J.C. 41; Strang v. Adair, 1936 J. C. 56. 

7 See, however, Strang v. Adair, 1936 J. C. 56. 

8 Prevention of Gaming (Scotland) Act, 1869, 32 & 33 Vict. c. 87, § 4.—Vide 
also the Burgh Police Act, 1892, 55 & 56 Vict. c. 55. 
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The platform of a railway station is a “public place.’ } 

“Game” and “gaming” as used in the statute mean games 
played for money. The three-card trick played for money in a 
public conveyance by known cardsharpers is an unlawful game, 
if owing to the collusive actings of the sharpers there is unfairness 
in the playing of the game.” But in a prosecution on a complaint 
under the Aberdeen Police and Waterworks Act, 1862,3 which 
deals with chain-dropper, thimbler, loaded-dice player, ‘and 
“other swindler of that or any similar description,” it was held 
that the accused who exhibited a wheel of fortune for which 
he sold eight tickets at 1d. each and announced that he would 
keep 3d. and pay 5d. to the winner, was not a swindler.’ 


CORRUPT CONDUCT BY PUBLIC OFFICIALS. 


Bribe-taking by, and attempting to bribe, judges or magistrates 5 
or members of a licensing court ® are indictable at common law. 
Inferior officials, such as clerks, fiscals and macers, are punish- 
able for taking bribes,” or for taking advantage of their office to 
act oppressively under colour of law. 

Bribery in connection with any matter or transaction in 
which a public body is concerned is dealt with by statute 
imposing certain penalties. The presumption, under § 2 of the 
Prevention of Corruption Act, 1916, that when it is proved 
that certain employed persons have received money such 
money shall be deemed to have been received corruptly unless 
the contrary is proved, may be rebutted by evidence of contrary 
probability.® 


1 Woods v. Lindsay, 1910; 6 Adam 294. 

2 Steuart v. Macpherson, 1918 J. C. 96. 

3 25 & 26 Vict. c. ecii. § 240. 

4 Melvin v. Lamb, 1890, 18 R. (J.) 10; 2 White 555. 
5 Hume i. 407, 408, and case of Fife there. 

6 Logue v. H.M. Adv., 1932 J.C. 1. 

7 Hume i. 408. 

8 Prevention of Corruption Acts, 1889 to 1916. 

9 Carr-Briant, 1943, 29 Cr. App. R. 76. 
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PERJURY. 


Perjury is the judicial affirmation of falsehood upon oath, 
or affirmation } equivalent to oath. First, the falsehood must be 
explicit and irreconcilable with truth.? Mere omission cannot 
found a charge of perjury. There must be either explicit denial 
of what is true, or explicit assertion of what is false. The 
prosecutor must prove that the accused swore to certain things, 
knowing them to be false, and knowing what was the truth. He 
cannot found on two contradictory depositions, and simply 
assert that one or other of them was false. He must prove the 
true facts.4. The true facts must be set out in the indictment.5 

Second, there must be absolute affirmation.’ If the accused’s 
statement be to the best of his recollection, as to matters about 
which his memory may be doubtful, there can be no perjury. 
But a person may commit perjury by saying, “‘I don’t recollect,” 
“‘T can’t say,” when it is plain that he must remember, or it can 
be proved that he did remember.’ 

Third, the statement must be wilful and corrupt,® and not 
one of opinion or belief only, as in the case of oaths of calumny, 
or oaths in law-burrows.® But the corrupt origin of a pretended 
opinion may infer perjury. It would be perjury if a person 
deponed to the justice of a debt on a bill forged by himself, or if 
a professional man took a bribe to give and did give false 
evidence on matters of opinion.!° 

Fourth, there must be a formal oath, or equivalent 
affirmation. No irregular asseverations will suffice. Nor is it 
perjury unless the oath have been administered in the form 
applicable to the proceeding.” If the forms require the oath to 


1 Oaths Act, 1888 (51 & 52 Vict. c. 46), § 1. 
2 Hume i. 366, and case of M‘Killop there.—Alison i. 465, 466.—More ii. 408, 
409. 
38 Hume i. 367.—Alison i. 466. 
4 Hume i. 372.—Alison i, 476. 
5 Sanderson v. Hart, 1899, 1 F. (J.) 87; 3 Adam 25.—But see Strathern v. 
Burns, 1921, J. C. 92.—Robert Smith, 1934, J. C. 66. 
6 Hume i. 368.—Alison i. 467. 
? Hume i. 368, and case of Montgomery there.—Alison i. 467. 
8 Hume i. 368.—Alison i. 467, 468. 
9 Hume i. 368, 369.—Alison i. 468.—More ii. 410. 
10 Hume i. 375.—Alison i. 468, 469.—More ii. 410. 
11 Hume i. 369, 370. 
12 Hume i. 371.—Alison i. 474, 475. 
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be in writing, it must be taken down and authenticated duly; 
but in a proceeding in which what is sworn does not require 
to be written, the false swearer may still be tried for perjury. 

Fifth, the oath or affirmation must be emitted before a person 
duly qualified to receive it, and in a civil or criminal judicial 
proceeding.” Oaths before ecclesiastical courts, and voluntary 
affidavits before magistrates, do not warrant prosecution for 
perjury.’ But, with these exceptions, every oath taken in 
accordance with and by appointment of law, and having the 
requirements specified in the previous and following paragraphs, 
will found a charge of perjury.4 And it is not a good answer to 
the charge that there was some technical informality in the 
proceedings.® But the person before whom the oath is alleged 
to have been taken must have been truly present. Where it 
appeared that the Sheriff had not been present during the whole 
of the examination of a bankrupt, and had been absent during 
the reading over of a considerable portion of the deposition, it 
was left to the jury to say whether the oath was taken with 
sufficient attention to the safeguards required by law, to secure 
that what was taken down was truly sworn to.® 

Sixth, the statements must be competent evidence and must 
also be material; ’ being statements of fact either pertinent to 
the matter in issue, or pertinent to the question of the party’s own 
qualification to make the oath, or credibility in making it. A 
witness may commit perjury either on examination in initialibus 
or in causa, if he swear falsely that he has not been bribed, or 
that he has not been convicted of a crime.® Again, if witnesses 


1 Felix Monaghan, 1844, 2 Broun 82 and 131.—Margaret Boyle, 1859, 3 Irv. 
440.—Rob. Maxwell, 1865, 5 Irv. 65. 

2 Hume i. 370.—Alison i. 470, 471.—Nathan M‘Lachlan, 1837, 1 Swin. 528; 
Bell’s Notes 94.—John Barr, 1839, 2 Swin. 282; Bell’s Notes 94. 

8 Hume i. 370, 371.—Alison i. 471.—More ii. 409.—See also John Speirs, 1836, 
1 Swin. 163; Bell’s Notes 95.—Professor More (ii. 409) inclines to the opinion that 
where an ecclesiastical court is investigating a purely civil matter, false swearing 
committed before it may be prosecuted as perjury. 

4 Hume i. 372, 373. and case of Somerville in note 2—i. 374, and cases of 
Roger: Montgomery: and Row there: and cases of Baillie: and Hay in note a.— 
Yeaman v. Alison i. 471, and case of Carter there—i. 472, and cases of Paterson: 
and Taylor there.—Will. Hutchson and John Carter, 1831, Bell’s Notes 96. 

§ Will. Richardson, 1872, 2 Couper 321. 

6 Will. Hastie, 1863, 4 Irv. 389 and 35 S. J. 460. 

7 Hume i. 369.—Alison i. 469.—Robert Smith, 1934, J. C. 66; Angus vw. 
H.M. Adv., 1935, J. C. 1, at p. 6 (there cannot be a charge of perjury based on 
parole evidence which was incompetent). 

8 John Pettigrew, 1854 (unreported). 
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be brought to swear falsely against the character or conduct of 
other witnesses, they will not be heard to say that their evidence 
was not pertinent to the issue.? 

Seventh, the oath must be of fact or belief, not of promise, 
such as an oath of allegiance or an oath to be faithful in an 
office.* 

The punishment may include a declaration of infamy and 
incapability of holding any public trust or office, or of passing on 
any inquest or assize.2 This declaration can only be made by 
the High Court of Justiciary, and is not competent in the Sheriff 
Court.4 The declaration is not now made in practice.® 


SUBORNATION OF PERJURY. 


If A., to defeat justice, instruct B. how to depone in a judicial 
proceeding, subornation of perjury is committed if B. so depone.® 
It is not necessary that what B. is to say be concocted expressly 
between him and A., or be even untrue in fact. It is sufficient 
if A. give B. a written statement, in accordance with which he 
induces him to depone, without inquiry as to whether B. knew 
the truth of what he was thus asked to swear to.? And the 
means by which the subornation is accomplished is of no moment, 
e.g. by enticements, or promises, or threats, or even by actual 
violence. It is not necessary to set forth that any effect was 
produced by the threats, or that they were used in earnest.® 


1 Alison i. 469, 470, and case of Muir there—i. 477. Alison seems to impugn 
the doctrine laid down by Hume, from misapprehending that author’s dictum, 
which is quite consistent with what he has himself laid down.—Dawvid Brown, 
1843, 1 Broun 525; approved in Angus v. H.M. Adv., 1935, J. C. 1. 

2 Hume i. 371, 372.—Alison i. 475, 476.—More ii. 408. 

8 Hume i. 374, case of Baillie in note a.—Rob. Maxwell, 1865, 5 Irv. 65. 
Formerly the sentence included a declaration of inability to give evidence; but 
this is not added, in consequence of the Evidence (Scotland) Act, 1852 (15 & 16 
Vict. c. 27), § 1. 

4 Roberts v. Henderson, 1882, 5 Couper 118 and 10 R. (J.) 5. 

5 Marr v. Stuart, 1881, 4 Couper 407, at p. 417. 

6 Hume i. 381. 

7 Hume i. 381, and case of Hay there.—Alison i. 486.—More ii. 410. 

8 Hume i. 381, and cases of Hay: and M‘Donell there.—Alison i. 486.— 
M‘Daniel, 1876, 3 Couper 271. 

9 M‘Daniel, 1876, 3 Couper 271. 
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If a witness resist the attempt to induce him to swear a false 
or concocted story, or if the false deposition be never emitted, the 
suborner is liable to punishment for the attempt. It is no 
defence that the attempt was made in reference to a process 
which, although contemplated, had never been brought into 
Court.? 

Subornation and attempt to suborn are both punishable with 
penal servitude or imprisonment. In the case of subornation, 
there may be added to the sentence a declaration of infamy, and 
incapability of holding any public trust or office, or of passing 
upon any inquest or assize.® 


FALSE OATHS AND DECLARATIONS. 


The False Oaths (Scotland) Act, 1933,4 applies to the follow- 
ing falsehoods which may now be prosecuted under 
that Act, viz. :— 


(1) any statement made on oath for any purpose when the 
statement is material for that purpose and the maker 
of it knows it to be false or does not believe it to be 
true; 

(2) any statement, otherwise than on oath, which is false 
in a material particular, and is made wilfully in any 
declaration made by virtue of the Statutory Declara- 
tions Act, 1835, or of any Act, Order in Council, rule 
or regulation applying or extending the provisions 
thereof; or in any document authorised or required to 
be made under or in pursuance of any public general 
Act of Parliament; or in any oral declaration or 
answer authorised or required to be made under or 
in pursuance of any public general Act of Parliament; 
and 


1 Hume i. 381, 382, and cases of Hay: M‘Donnell: and Souter and Hog 
there.—Alison i. 487, 488.—More ii. 410.—Angus v. H.M. Adv., 1935, J. C. 1. 

2 Hume i. 383.—M‘Daniel, 1876, 3 Couper 271. 

3 Hume i. 381.—Rob. Walker, 1838, 2 Swin. 69 and Bell’s Notes 101.—The 
sentence included a declaration of inability to give evidence, but this is now 
superseded by the Act 15 & 16 Vict. c. 27. See also “ Perjury,” p. 166. 

4 23 & 24 Geo. V. c. 20. 
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(3) any declaration, certificate, or representation, verbal or 
in writing, known to be false or fraudulent, when used 
for the purpose of procuring the maker to be registered 
on any register kept under or in pursuance of any 
public general Act of Parliament of persons qualified 
to practice any vocation or calling, or when used for 
the purpose of procuring a certificate of the registration 
of any person on any such register. 


The Act saves the common law of perjury and fraud, and no 
person is liable to punishment in respect of the same matter 
both at common law and under the Act. Where the making of 
a false statement is also a corrupt practice inferring forfeiture 
or disqualification under some other statute, the penalty under 
the False Oaths Act is in addition to such forfeiture or 
disqualification. 

Every person who procures or attempts to procure another 
person to commit an offence against the Act is liable to punish- 
ment. 

Where an offence against the Act is committed within the 
United Kingdom, the offender may be proceeded against in any 
place in Scotland where he was apprehended or is in custody. 


DEFORCEMENT. 


Deforcement consists in forcibly preventing officers of the 
law or their assistants from carrying out a legal warrant of any 
judicatory,’ being such as may be lawfully issued therefrom,? 
and free from substantial irregularity.2 Such a use of force is 
now dealt with as assault aggravated by its circumstances. 


1 Hume i. 396 and cases of Forbes: M‘Neil: and Sinclair there, and case of 
Costine in note 3.—Alison i. 505. 

2 Alex. Whitelaw and Thos. Bisset; Bell’s Notes 102. 

8 Alex. Maclean and Malcolm M‘Gillivray, 1838, 2 Swin. 185; Bell’s. Notes 
103.—Crawford v. Wilson and Jamesons, 1838, 2 Swin. 200 (Lord Moncrieff’s 
opinion); Bell’s Notes 103. 
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OBSTRUCTING OFFICERS OF LAW. 


Acts of this kind are generally accompanied by circum- 
stances which bring them within a different category such as 
assault, or mobbing and rioting. But such a charge is competent 
by itself.t 


OBSTRUCTING A COURT OF LAW. 


Besides the summary manner of punishing attempts to 
obstruct the proceedings of Courts of law, as acts of contempt,” 
it is competent to try them formally. Where there is a great 
tumult, the term mobbing and rioting is applicable, the obstruc- 
tion of the Court being averred as the purpose of the mob. Acts 
of molestation specially directed against a Judge sitting in Court 
are noticed elsewhere. The law extends its protection to those 
Courts which, from their constitution, cannot summarily punish 
persons who obstruct their proceedings, as e.g. a presbytery.® 


PRISON-BREAKING. 


A prisoner confined in a public jail, no matter for what cause, 
civil or criminal, commits prison-breaking if he escape.* But 
the confinement must be lawful and on warrant. Escape by a 
prisoner placed in jail for security by a constable,® or by a 
prisoner confined on a warrant not applicable to him, or palpably 
informal, is not prison-breaking.* But if the warrant be formal, 
defects in or objections to the proceedings of which it is the 
result are of no consequence.” 


1 Jas. Hunter and Thos. Peacock, 1860, 3 Irv. 518. 

2 Hume i. 384. 

3 John G. Robertson, 1842, 1 Broun 152; Bell’s Notes 103.—Andrew Holm 
and Alex. Fraser, 1844, 2 Broun 18. 

4 Hume i. 401.—Alison i. 555.—More ii. 401. 

5 Hume i. 403, and case of Inglis there.—Alison i. 556.—More ii. 401. 

6 Hume i. 402.—Alison i. 556. 

7 Hume i. 403.—Alison i. 556. 
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The place must be a proper public jail, not a police lock-up, 
or temporary place of detention! “Prison” includes the whole 
precincts. It is prison-breaking to scale the wall of an exercise 
yard in a jail.? 

It is prison-breaking whether the escape be by violence,® or 
by setting fire to the doors,‘ or by using false keys, or corrupting 
the jailer, or taking advantage of his negligence,® or even by the 
prisoner availing himself of the doors of the prison being broken 
down by a mob from without.’ It is not prison-breaking to 
force a passage from one part of a prison to another. But 
attempting to break prison is of itself an offence.” 

There are few instances of charges of aggravation. Where 
violence is done to the jailer, it would be an aggravation.? In 
one case, a charge of prison-breaking, especially when com- 
mitted by means of wilful fire-raising, was held relevant.® 


BREAKING INTO PRISON TO RESCUE 
PRISONERS. 


Very few cases of this kind have occurred.” Attempt is of 
itself an offence.“ 


Hume i. 404.—Alison i. 557. 
Andrew Otto, 1833, Bell’s Notes 104. 
Hume i. 401, 402.—Alison i. 555.—More ii. 401. 
Jean Bryan, 1841, 2 Swin. 545. 
Will. Hutton, 1837, 1 Swin. 497; Bell’s Notes 104. 
Hume i. 402, and case of Ratcliff or Walker there. 
Rob. Gallie, 1832, 5 Deas and Anderson 242.—Rob. Smith, 1863, 4 Irv. 434. 
Smith, swpra.—James Morgan (unreported), October 16th 1942. 
Neil M‘Queen, 1840, Bell’s Notes 181. 
10 Hume i. 404, case of Weir and others there.—John Urquhart, 1844, © 
2 Broun 13. 
11 Crim. Pro. Act, 1887, § 61. 
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BEING AT LARGE BEFORE EXPIRATION OF 
SENTENCE. 


Any person under sentence of penal servitude, found at 
large without lawful cause in His Majesty’s dominions, before the 
expiry of his sentence, is liable to penal servitude for life, and to 
imprisonment with or without hard labour, for any term not 
exceeding four years, prior to being sent back to penal servitude.? 


TREASON. 


At the Union the treason law of Scotland was assimilated to 
that of England? The following acts are treason :— 


to compass or imagine the death of the king, or of his queen, 

or their eldest son and heir; 

to violate the king’s companion or eldest daughter unmarried, 

or the wife of the king’s heir; 

to levy war against the king in his realm; 

to be adherent to the king’s enemies in his realm, giving to 

them aid or comfort in the realm or elsewhere; and 

to slay any of the Lords of Session or Lords of Justiciary 

sitting in judgment. 

The word “king”? means the sovereign reigning, whether 
ceremonially crowned or not, and does not apply to one who, 
although the heir, has never in fact been king.? The case of a 
king deposed by a usurper is more difficult. Hume thinks that, 
in such a case, all acts of outward warfare, and the like, against 
the true king, should be held as done under compulsion of the 
usurper; but that private acts, such as lying in wait to kill the 
true king, should be construed as treason.4 The words “his 
queen”’ apply only to the wife of the reigning sovereign during 


1 Act 5 Geo. IV. c. 84, § 22, as amended by 4 & 5 Will. IV. c. 67, and 20 & 21 
Vict. ce. 3, § 3.—John Neillis, 1861, 4 Irv. 50. 

2 Treason Act, 1708 (7 Anne c. 21), §§ 1 and 11; and Statute of Treason, 1351, 
25 Edw. III. Stat. 5, c. 2. 

3 Hume 520.—Alison i. 605, 606.—More ii. 394. 

4 Hume i. 520. 
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the subsistence of the marriage. The consort of a reigning queen 
is not included.2, The words, ‘‘eldest son and heir,” refer only 
to the eldest son of the sovereign, not to the presumptive heir, 
nor to the eldest daughter where there is no son.? 

Compassing or imagining the death of the sovereign, or of his 
consort or heir, is committed when overt acts are done which 
threaten such a result. To lie in wait to kill, or to instigate or 
bribe, or provide arms or other means to do so, or to consult with 
others to that end, although no resolution be come to, all con- 
stitute a compassing or imagining.* The law is extended, as 
regards the person of the sovereign, by a later Act,® which makes 
it treason ‘‘to compass, imagine, invent, devise, or intend death 
“or destruction, or any bodily harm tending to death or destruc- 
“tion, maim or wounding, imprisonment or restraint, of the 
‘person of the sovereign.”’ To write speculative statements in 
reference to the right to kill or dethrone the sovereign is not 
an overt act, unless the writings are part of a treasonable 
proceeding already on foot, or are shewn or divulged to others 
by the writer.6 But to write in relation to machinations or 
conspiracies actually existing, may amount to an overt act, 
although the writing has not been published, and more clearly, 
of course, if the accused has done all in his power to publish it, as 
by despatching a letter, although it never reach the person 
addressed.’ It is also a compassing to publish to the world a 
work tending to bring the sovereign or his queen or heir into 
danger, as by calling the king a tyrant, and maintaining that the 
man who put him to death would deserve well of his country, or 
by declaring that the queen or the heir were evil counsellors to 
the sovereign, and that the way to save the country would be 
to have them, or either of them, despatched out of the way.® 
Spoken words are not held to amount to a compassing, unless 
they take the form of deliberate conspiracy or instigation.® 


1 Hume i. 521.—Alison i. 605. 

2 Hume i. 519, 520.—Alison i. 605.—More ii. 394. 

8 Hume i. 521.—Alison i. 605. 

4 Hume i. 514.—Alison i. 597, 598. 

5 Act 36 Geo. III. c. 7, made perpetual by Act 57 Geo. IIT. c. 6, and unrepealed 
to the extent quoted in the text by Act 11 & 12 Vict. c. 12. 

6 Hume i. 517, and case of Calder in note 1.—Alison i. 602, 603. 

7 Hume i. 517, 518, and cases of Lord Preston and Ashton: Franchia: and 
Layer there.—Alison i. 605. 

8 Hume i. 518, and case of Twyn in note 4.—Alison i. 603, 604. 

9 Hume i. 519.—Alison i. 604. 
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Compassing, in the case of the king’s wife or heir, must be 
against their lives, and not to imprison or restrain merely. But 
as regards the sovereign, acts which do not imply intent to injure 
or restrain his person may be a compassing. Thus, such acts as 
conspiring to levy war, if the intention be against the sovereign 
to dethrone or constrain him, or soliciting or concerting with a 
foreign power to invade the kingdom, are acts of compassing.® 
But although this is still the law, and would be applied were a 
heinous case to arise, machinery is now provided for punishing 
as ordinary felons—without giving them the dignity of a trial for 
treason—those who commit acts of constructive compassing of 
the life of the sovereign. 

Violating the king’s companion, or eldest daughter unmarried, 
or the wife of his heir, whether the act be done by force or with 
consent, is treason. The rule applies to the wives of the 
sovereign and of his heir during the subsistence of marriage 
only. The eldest daughter is included in the sanction, although 
there be sons before her in the succession.’ 

Levying war against the sovereign within the realm is 
treason. But conspiracy to levy war, if not aimed at the 
destruction or constraint of the sovereign, does not amount to 
treason,* although it is punishable. To attack royal troops, 
not from enmity to some particular corps, but injtheir capacity as 
the servants of the State, or to hold out any castle or fort, or to 
fortify any place for the purpose of holding it out against royal 
troops, are acts of levying war. The term further includes 
every violent rising, however small or ill-organised, by people, 
however ill-armed, provided it have a general and not a local or 
private purpose. Hume draws a distinction between a body 
armed and organised in a warlike manner, and a body armed in 
such a way as not to indicate a direct intention of making war. 
In the former case, he thinks the assembling and marching 
should be sufficient to convict of levying war, while in the latter, 
as for example, where a body go out for the purpose of demolish- 
ing court-houses or prisons, and armed only with pick-axes, 


1 Hume i. 520, 521.—Alison i. 605. 

2 Hume i. 515, 516, and cases of Layer: Watt and Downie: and Lord Preston 
there.—Alison i. 598, 599. 

3 Hume i. 521.—Alison i. 606.—More ii. 394. 

4 Hume i. 526, 527.—Alison i. 612. 

5 Hume i. 523, and case of Damaree and Purchase there, and case of Wilson 
and others in note a.—Alison i. 606 to 609.—More ii. 394. 
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sledge-hammers, and the like, a conviction of treason should 
follow, only where there has been an actual commencement 
of the demolition, which is to be held constructively a levying 
of war.t 

The war must be against the sovereign. No use of a military 
force in a private and non-national quarrel is treason.” But 
the Act embraces all risings for the accomplishment by force of 
a general, as distinguished from a local object, whether it be the 
alteration of laws, the redress of grievances, real or imaginary, or 
even a public moral reformation, however desirable.2 The 
principle is, that the State alone may employ force, and that 
all use of force for a public object, without State authority, is 
dangerous to the safety of State and people. The levying must 
be within the realm. But this includes the narrow seas, and 
the attack on royal vessels within them is treason.* 

Acts of adherence to the enemies of the sovereign may be 
committed ‘within the realm or elsewhere.’’® The intention 
and purpose of the accused in doing the overt acts complained of 
are material. Remaining in an enemy’s country is not of itself 
an act of adherence.’ Marching with them, or cruising in their 
vessels of war although there be no fighting, or remaining in 
their service and pay although personally doing no hostile act, 
or swearing allegiance to an enemy, unless done on compulsion 
or for the purpose of facilitating escape from the enemy, are acts 
of treason.2 All voluntary giving of information or material 
assistance, or corruptly surrendering royal strongholds, or troops, 
ships, stores, or the like, is treason. Compulsion is a good 
defence against a charge of adherence to the king’s enemies, but 
not fear of injury to, or loss of property.” Adherence is any act 


1 Hume i. 523. 

2 Hume i. 524.—Alison i. 610. 

3 Hume i. 524, 525, and case of Damaree and Purchase there—i. 526, case of 
Burton and others there.—The case of Grant and others mentioned by Hume on 
p. 525 is, it is thought, a bad illustration of a treasonable conspiracy, as the object 
seems to have been of a local and limited kind.—Alison i. 610, 611. 

4 Hume i. 527.—Alison i. 612. 

5 Rex v. Casement, 1916, 12 Cr. App. R. 99. 

6 Ahlers, 1914, 11 Cr. App. R. 63. 

7 Hume i. 528, 529.—Alison i. 613. 

8 Hume i. 528, and case of Kirkpatrick and others in note 2.—Alison i. 613. 

9 Hume i. 527, and case of Stirling and others in note 2.—Alison i. 612, 613. 

10 Hume i. 527, 528, and case of Riddell in note 1.—Alison i. 613. 
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which strengthens or tends to strengthen the enemy or weakens 
or tends to weaken the forces of the king. 

“Enemy” applies broadly to every person, whether potentate 
or private individual, who makes war against the sovereign, the 
question of fact being one for the jury. Where the sovereign’s 
allies aid him, acts of adherence to those opposed to them fall 
within the statute.? 

Every one born of a British father, and especially if born 
within the British dominions, owes allegiance to the sovereign, 
from which mere residence abroad, however long, cannot relieve 
him.? Further, every natural born subject of a State in amity 
with Great Britain, who resides within the realm, is amenable to 
trial for treason. Nor does his position alter by the mere fact 
that the State to which he owes allegiance by birth has declared 
war against Great Britain. He must withdraw himself from 
Great Britain before he can be held entitled to serve his own 
prince against the British sovereign. It appears to have been 
held that even his withdrawal is not sufficient, and that if he 
leave his family and effects in this country, he must still be held 
to be under the sanction of the laws of treason. An alien who, 
having resided in Great Britain, goes abroad remains under the 
duty of allegiance so long as he holds a British passport capable 
of affording him the protection of the Crown.5 An enemy who 
comes to this country during war, under protection of a royal 
letter of safe conduct, is also liable to the pains of treason if he 
commit hostile acts.® 

The procedure in cases of treason has been assimilated to the 
procedure in cases of murder, and the accused may be indicted 
and tried in the same manner and upon the same evidence as if 
he stood charged with murder.’ 

The punishment is death, the accused to be drawn on a 
hurdle to the place of execution, or in such manner as the royal 
warrant shall direct, and the mode of execution to be hanging or 
decapitation, if the sovereign shall so order. After death, if the 


1 Rex v. Casement, 1916, 12 Cr. App. R. 99. 

2 Hume i. 529, and case of Vaughan there.—Alison i. 613. 

8 Hume i. 534, 535, and case of Macdonald there.—Alison i. 616, 617. 

4 Hume i. 535.—Alison i. 617. 

5 Joyce v. D. of P.P., 1946, A. C. 347; 31 Cr. App. R. 57. 

6 Hume i. 535. 

7 The Treason Act, 1800 (39 & 40 Geo. III. c. 93); and the Treason Act, 1945 


(8 & 9 Geo. VI. c. 44). 
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execution was by hanging, the head is to be severed from the 
body, and whatever was the mode of execution, the body is to be 
divided into four quarters, and disposed of as the warrant shall 
order. In the case of females, the execution is by hanging.® 
Besides the direct punishment, a conviction of treason operates a 
confiscation of the traitor’s moveable property, a forfeiture of all 
honours, and all heritage held in fee-simple,® and corruption of 
blood, so that no succession to him, or through him, can take 
place.* 


MISPRISION OF TREASON. 


This crime consists in knowing of treason, and failing to 
reveal it with all convenient speed to a Judge or Justice of Peace. 
It is only where there is no offence beyond a failure to reveal, 
that the guilt is limited to misprision. If the accused have 
actively assented, as by knowingly attending at a treasonable 
mesting, or by aiding or harbouring the traitors, he may be 
charged as principal.5 

Procedure is as in case of treason.® 

The punishment is perpetual imprisonment, forfeiture of 
goods, and of the profits of lands during the offender’s life.” 


1 Act 54 Geo. III. c. 146. 

2 Act 30 Geo. III. c. 48. 

8 Hume i. 546 to 549, passim.—Alison i. 622, 623. 

4 Hume i. 549, 550.—Alison i. 623.—Gordon, 1754, 1 Pat. 558. 
5 Hume i. 551.—More ii. 397. 

6 Treason Act, 1800, and Treason Act, 1945. 

7? Hume i. 552. 


ASSAULTS ON THE SOVEREIGN be fa! 


TREASON-FELONY. 


To punish treasonable practices without the necessity 
of dealing with them as high treason, an Act was passed} 
declaring ‘That if any person whatsoever . . . shall, within the 
“United Kingdom or without, compass, imagine, invent, devise, 
“or intend to deprive or depose our most gracious Lady the 
“Queen, from the style, honour, or royal name, of the imperial 
“crown of the United Kingdom, or of any other of Her Majesty’s 
“dominions, or to levy war against Her Majesty, within any part 
“of the United Kingdom, in order by force or constraint to 
“compel her to change her measures or counsels, or to put any 
“force or constraint upon, or in order to intimidate or overawe 
“both Houses, or either House of Parliament, or to move or stir 
“any foreigner or stranger with force to invade the United 
“Kingdom, or any other of Her Majesty’s dominions or countries 
“under the obeisance of Her Majesty; and such compassings, 
“imaginations, inventions, devices, or intentions, or any of them, 
“shall express, utter, or declare, by publishing any printing or 
‘writing, or by any overt act or deed,”’ he shall be liable to penal 
servitude for life. 

Section 7 provides for the competency of trying such offences 
under the Act, although the facts may constitute treason. 
There have been few prosecutions under this Act in Scotland.” 


ASSAULTS ON THE SOVEREIGN. 


By the Treason Act, 1842,? which reserves entire the treason 
law, it is enacted that—‘‘If any person shall wilfully discharge, 
“or attempt to discharge, or point, aim, or present at or near 
“the person of the Queen, any gun, pistol, or any other descrip- 
“tion of fire-arms, or of other arms whatsoever, whether the 
“same shall or shall not contain any explosive or destructive 


1 Treason-Felony Act, 1848 (11 & 12 Vict. c. 12), § 3, in part repealed by 
8. L. R. Act 1891 (54 & 55 Vict. c. 67). 

2 Jas. Cumming and others, 1848; J. Shaw 17.—Glasgow Dynamitards, H. C., 
Edinburgh, 1883. 

3 5 & 6 Vict. c. 51, §§ 2 and 3, so far as not repealed by the S. L. R. (No. 2) 
Act, 1888; the 8. L. R. Act, 1892; and the Criminal Justice Administration Act, 


1914, § 44 (2). 
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“material, or shall discharge or cause to be discharged, or attempt 
‘to discharge or cause to be discharged, any explosive substance 
‘“‘or material near to the person of the Queen, or if any person 
“shall wilfully strike or strike at, or attempt to strike or to strike 
‘at, the person of the Queen, with any offensive weapon, or in 
‘“‘any other manner whatsoever, or if any person shall wilfully 
“throw or attempt to throw any substance, matter, or thing 
‘‘whatsoever, at or upon the person of the Queen, with intent 
“in any of the cases aforesaid to injure the person of the Queen, 
“‘or with intent in any of the cases aforesaid to break the public 
‘peace, or whereby the public peace may be endangered, or 
“‘with intent in any of the cases aforesaid to alarm Her Majesty; 
“‘or if any person shall, near to the person of the Queen, wilfully 
“produce or have any gun, pistol, or any other description of 
‘‘fire-arms, or other arms whatsoever, or any explosive, de- 
“structive, or dangerous matter, or thing whatsoever, with 
‘intent to use the same to injure the person of the Queen, or to 
“alarm Her Majesty, every such person so offending shall be 
“guilty of high misdemeanour, and being convicted thereof in 
“‘due course of law,’ shall be liable to penal servitude for 
seven years. 


LEASING-MAKING. 


The crime of speaking evil of the sovereign personally is one 
which need not be commented on, as it would not be charged 
as a crime per se at the present day. Acts of this sort are not 
now considered worthy of notice, except when committed in 
such circumstances as to indicate that they are a part of 
proceedings truly seditious or treasonable.® 


1 Penal servitude is substituted for transportation by Acts 20 & 21 Vict. c. 3 
and 27 & 28 Vict. c. 47. 
2 For a statement of the law of leasing-making, vide Hume i. 344, et seq. 
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SEDITION. 


This crime is committed by conduct which tends to inflame 
the minds of the people to interfere illegally with the government 
of the country.1 All acts inciting to defeat the government 
or control legislation by violent or unconstitutional means 
are seditious. But criticism of the actions of government or 
Parliament, however fierce, or declamation against the injustice 
of a public tax, however unmeasured, does not amount to 
sedition, unless done in such circumstances, and with such 
accompaniments as to be calculated to create disaffection, and 
to incite to violence and tumult.” On the other hand, it is not 
necessary that there should have been a positive intent.2 Where 
violence and tumult actually result, it will depend upon the 
circumstances whether the sedition merges into treason or not. 
It is difficult to give more than this general statement of the 
law, as for many years there have been few prosecutions for 
sedition; and further, as has been justly observed, the same acts 
might be passed over with contempt at one time, which at 
another it might be necessary to check by decisive measures. 


UNLAWFUL OATHS. 


By the Unlawful Oaths Act, 1797,4 any person administering, 
or being a party to the administering or taking of any oath or 
engagement,® purporting to bind a person to a mutinous or 
seditious purpose, or to disturb the peace, or to be a member of 
an association formed for such purposes, or to obey any com- 
mittee or body of men, or any leader, not having due authority; 
or not to inform or give evidence against any person, or not to 


1 Hume i. 553.—Alison i. 581.—More ii. 397.—Cumming and others, 1848; 
J. Shaw 17. 

2 Hume i. 553-558, passim.—Alison i. 583, 584, 585. 

8 John Grant and others, 1848, J. Shaw 17 and 51. 

4 37 Geo. III. c. 123. Pak: 

5 These words are explained (§ 5) to mean any obligation in the nature of an 
oath, however administered or taken, and whether administered by others, or 
taken without being administered. 
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reveal any unlawful combination, or any illegal act done or to 
be done, or not to reveal any illegal oath or engagement, ad- 
ministered or tendered to him or to any other person, or the 
import of such oath or engagement, is liable to penal servitude 
for seven years. 

Any person taking such oath or engagement, except on 
compulsion, is liable to the same punishment. Compulsion is 
no excuse unless the oath be revealed, with all facts known as to 
the time, place, and persons, within four days of the taking, or 
within four days of the cessation of such compulsion, or of any 
sickness which prevents a revelation; the revelation to be to 
a Justice of Peace, or Secretary of State, or Privy Councillor, 
or in the case of a person serving in the King’s forces, to his 
commanding officer. By the Unlawful Oaths Act, 1812,* where 
the oath or engagement purports to bind the person to commit 
treason or murder, or any capital crime, the punishment is penal 
servitude for life. 


ILLEGAL DRILLING. 


By the Illegal Drilling Act, 1819,3 meetings for training to 
the use of arms, or in military exercises, without authority of the 
sovereign, or by a Secretary of State or any officer deputed 
by him for the purpose, are illegal, both as regards the instructor 
and those instructed. 

The punishment is penal servitude * for not more than seven 
years in the case of the instructor, and fine and imprisonment 


not exceeding two years in the case of persons attending the 
meeting. 


1 Penal servitude is substituted for transportation by Acts 20 & 21 Vict. ¢. 3 
and 27 & 28 Vict. c. 47. 

2 52 Geo. III. c. 104, amended as to punishment by 7 Will. IV. and 1 Vict. 
c. 91, and by the penal servitude Acts 20 & 21 Vict. c. 3 and 27 & 28 Vict. c. 47. 

3 60 Geo. III. c. 1; amended by 10 & 11 Geo. V. c. 438, § 16. 

4 Penal servitude is substituted for transportation by Acts 20 & 21 Vict. c. 3 
and 27 & 28 Vict. c. 47. 
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SEDUCING ROYAL FORCES TO DISAFFECTION. 


By the Incitement to Disaffection Act, 1934, anyone 
maliciously and advisedly seducing any member of His Majesty’s 
forces from his duty or allegiance to His Majesty is guilty of an 
offence. 


FOREIGN ENLISTMENT. 


Any British subject, who, without licence of the Crown, 
whether in British dominions or not, accepts or agrees to accept 
commission or engagement in the army or navy service of a State 
at war with a friendly State; or any person whatever, within 
British dominions, inducing another to accept any such com- 
mission or engagement, commits an offence. Any British 
subject who, without licence, quits or enters a ship to leave 
British dominions with such intent, or any person whatever who, 
within British dominions, induces another to quit or enter a ship 
in order to leave British dominions with the like intent, commits 
an offence.2 Any person inducing another to quit British 
dominions, or enter a ship there by false representation of the 
service the other person is entering on, in order that such person 
may accept a commission or engagement as above, commits an 
offence.*’ Any ship’s master or owner, without licence, know- 
ingly embarking, or engaging to embark, or having on board 
in British dominions any British subject who has accepted 
service as above, or is about to quit British dominions with 
intent to accept service as above, or any person who has been 
induced to embark by false representation as above, commits 
an offence.® 


1 24 & 25 Geo. V. c. 56.—See also Hume i. 527 and 37 Geo. III. c. 70, made 
perpetual by 57 Geo. III. ¢. 7. 

2 Foreign Enlistment Act, 1870 (33 & 34 Vict. c. 90), § 4. 

3 Ibid., § 5. 

4 Ibid., § 6. 

5 Lbid., § 7. 
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SUPPLYING STATE AT WAR WITH SHIPS. 


Building or agreeing to build or delivering commission to, 
or equipping or despatching, or causing or allowing to be 
despatched, any ship, with intent or knowledge, or reasonable 
cause to know that the same shall or will be employed in the 
military or naval service of a State at war with a friendly State, 
is an offence, unless the contract was made before war had 
commenced, and on proclamation of neutrality, notice is forth- 
with given of the facts to the Secretary of State, and any in- 
formation required furnished, and such security given and such 
measures taken or permitted to be taken as the Secretary of 
State may require to prevent despatch, delivery, or removal of 
the ship without licence before the war is over.? 

Increasing, or being knowingly concerned in increasing 
without licence, the warlike force of a ship within the British 
dominions, such ship being in the military or naval service of a 
State at war with a friendly State, is punishable in the same 
manner.? The same holds of preparing or fitting out, or being 
engaged in preparing or fitting out, or assisting to do so, or being 
employed in any naval or military expedition against a friendly 
State.® 

Aiding, abetting, counselling, or procuring any of the above 
offences involves guilt as a principal.* 


ASSISTING THE ESCAPE OF PRISONERS OF WAR. 


By statute® any person knowingly and wilfully aiding an 
alien enemy, being a prisoner of war, to escape from the place 
of confinement or if on parole, to escape from the royal dominions, 
or from that part of them where he is on parole, is liable to penal 


1 Foreign Enlistment Act, 1870 (33 & 34 Vict. c. 90), § 8. The Act applies to 
British subjects everywhere.—R. v. Jameson (1896), 2 Q. B. 425, at p. 430, and 
also to foreigners within the King’s dominions.—See also 12 & 13 Geo. V. c. 21, 
§§ 1-3; 20 & 21 Geo. V. c. 48, § 1; and 1 Edw. VIII. and 1 Geo. VI. c. 65 (building 
or equipping vessel of war contrary to London Naval Treaty Act, 1937) 

2 Ibid., § 10. 

8 Ibid., § 11. 

4 Ibid., § 12. 

5 Act 52 Geo, III. c. 156. 


EQUIPPING SHIPS TO MAKE WAR ON ALLIES 183 


servitude for life.’ The penalty is extended to aid given upon 
the high seas to a prisoner who is escaping. Such acts are also 
criminal by the common law,’ which is reserved by the statute.® 


EQUIPPING SHIPS TO MAKE WAR ON ALLIES 
OF GREAT BRITAIN. 


Any person who, without His Majesty’s licence, equips, 
furnishes, fits out, or arms, or attempts or endeavours to equip, 
etc., or to procure to be equipped, etc., or aids or is concerned in 
equipping, etc., any vessel, or issuing or delivering a commission 
for any vessel, with intent, or in order that it shall be employed 
in the service of a foreign State, as a transport or store ship, or 
to cruise or make war against any State with which His Majesty 
is not at war, is liable to fine and imprisonment, or either of 
them, besides forfeiture of the vessel, with all its stores and 
appurtenances.’ 


WRONGFULLY OBTAINING OR DISCLOSING 
OFFICIAL SECRETS. 


This offence is dealt with by the Official Secrets Acts, 1911- 
1939.5 


1 Penal servitude is substituted for transportation by Acts 20 & 21 Vict. c. 3 
and 27 & 28 Vict. c. 47. 

2 Hume i. 527, case of Hyslop and Hyslop or Delone in note 3. 

8 Act 52 Geo. III. c. 156, § 4. 

4 Foreign Enlistment Act, 1870 (33 & 34 Vict. c. 90), § 8. 

5 1 & 2 Geo. V. c. 28; 10 & 11 Geo. V. c. 75; and 2 & 3 Geo. VI. ¢. 121. 
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CUSTOMS AND EXCISE OFFENCES. 


The laws as to smuggling are consolidated by the Customs 
Consolidation Act, 1876,1 and the following is a brief summary of 
the offences which fall within the scope of this work, as being 
punishable by incarceration. Any person procuring or hiring, 
obtaining the procuring or hiring, persons to assemble for 
landing, unshipping, conveying, or concealing goods contraband 
or dutiable, is liable to imprisonment not exceeding twelve 
months. Any person engaged in such offence armed with fire- 
arms or other offensive weapon, or disguised, or who, being 
either armed or disguised, is found with goods liable to forfeiture, 
within five miles of the coast or a tidal river, is liable to im- 
prisonment not exceeding three years, with or without hard 
labour.2 Any person who after sunset and before sunrise, 
between September 21st and April Ist, or after eight and before 
six at other times, makes or aids the making any signal in or on 
board a ship, or boat, or on, or from, or within six miles of the 
coast, to give notice to anyone on board a smuggling vessel, 
whether the vessel be within distance for seeing such signal or 
not, is liable to imprisonment with hard labour for twelve 
months. Any person maliciously shooting at a royal or revenue 
ship, or boat, or shooting and wounding or maiming any officer 
of any of the King’s services duly employed to prevent 
smuggling, and on full pay, or any officer of Customs or Excise, 
or person aiding, or duly employed in preventing smuggling, and 
any person abetting, is liable to penal servitude for five years, or 
imprisonment not exceeding three years.* 


1 39 & 40 Vict. c. 36. 

2 39 & 40 Vict. c. 36, § 189. 
8 Ibid., § 190. 

4 Ibid., § 193. 
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CORRUPT PRACTICES AT ELECTIONS. 


The law of this matter is now contained in the Corrupt and 
Illegal Practices Prevention Acts, 1883 and 1895;1 the Elections 
(Scotland) (Corrupt and Illegal Practices) Act, 1890,2 as amended 
by the Local Elections (Expenses) Act, 1919;* and the False 
Oaths (Scotland) Act, 1933.4 


CONSPIRACY. 


There is an indictable conspiracy when two or more persons 
agree to render one another assistance in doing an act—whether 
as end or as means to an end—which would be criminal if done 
by a single individual. As the result of a series of cases it was 
ultimately decided in 1813 that the combination of workmen 
with the object of raising wages by means of criminal acts of 
violence was indictable as an illegal conspiracy though nothing 
had been done in pursuance of the agreement; and Hume 
refers to this as a new form of dittay that in his day seemed to be 
thoroughly established.’ The bare agreement is the overt act 
which completes the crime. Attempted conspiracy is also a 
crime. In 1818 it was held that a husband was relevantly 
charged with attempting to induce a doctor to enter into a 
conspiracy with him to murder his wife by means of poison, in 
circumstances which did not permit of the husband being 
charged with attempted murder or with procuring poison with 
intent to murder.’ 

The law of indictable conspiracy has never been applied 


1 46 & 47 Vict. c. 51 and 58 & 59 Vict. c, 40. 

2 53 & 54 Vict. c. 55. 

3 9 & 10 Geo. V. c. 13. 

4 23 & 24 Geo. V.c. 20. 

5 Hume i. 495-496, discussing cases of Mackimmie and others: Ferrier: and 
Wilson and Ross.—See also Thomas Hunter and others, 1838, 2 Swin. l. 

6 Lord Dunedin in Mackenzie v. Iron Trades Employers Insurance Association, 
1910 S. C. 79, at p. 83.—See also Mulcachy v, The Queen, 1868, L. R. 3 (H. L.) 
306, at pp. 317 and 328; Crofter Hand Woven Harris Tweed Co. v. Veitch, 1942 


8. C. (H. L.) 1, at p. 5. 
7 Hume i. 27-29, discussing case of Roderick Dingwall.—See also Crim. Pro, 


Act, 1887, § 61. 
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beyond the case of agreements to commit substantive crimes, 
and may perhaps be regarded as being merely an extension of 
the law of criminal attempts.1 It has been applied to agree- 
ments to commit murder; wilful fire-raising; theft by house- 
breaking; fraud; false accusation of crime; and many criminal 
acts of violence. Subornation of perjury may perhaps be 
regarded as being a special instance of criminal conspiracy, 
perjury being the object agreed upon. Such an agreement is 
indictable at common law (as attempted subornation) where 
the false deposition has not been emitted.? The Conspiracy and 
Protection of Property Act, 1875,* provides that an agreement 
by two or more persons to do an act in contemplation or further- 
ance of a trade dispute “‘shall not be indictable as a conspiracy 
“if such act committed by one person would not be punishable 
“as acrime.”’ This provision, although applying to Scotland, 
probably effected no change in the law.5 

Even where agreement to commit crime has not been con- 
cluded, any serious attempt to procure such agreement may be 
indictable; as where A. supplies the criminal plan and endeavours 
unsuccessfully to induce B. to help carry it out.6 Attempted 
subornation of perjury, where A. designs false evidence to be 
given by B., and unsuccessfully attempts to induce B. to agree to 
give it, is perhaps an instance of attempted conspiracy.’ Where 
A. prescribes the method for carrying out a fraud, and unsuccess- 
fully attempts to induce B. to assist in carrying it out, A. has 
committed a crime.® 


1 In England the law of criminal conspiracy developed beyond this—R. S. 
Wright, Law of Criminal Conspiracy (1873), p. 62; Kenny, Outlines of Criminal 
Law, 15th ed., p. 337; Archbold’s Criminal Pleading, Evidence, and Practice, 
3lst ed., p. 1409.—Rex v. Porter, 1910, 1 K. B. 369. 

2 Hume i. 27-29; 136, 170-171; 383, 495-496; Alison i. 369-370; Burnett 
231; More i. 411.—Thomas Hunter and others, 1838, 2 Swin. 1; Robert Sprot 
and others, 1844, 2 Broun 179; John Rae and Thomas Little, 1845, 2 Broun 
476; James Cumming and others, 1848, J. Shaw 17; Margaret Boyle and others, 
1859, 3 Irv. 440; and Sean O’Docherty and others, and D. P. Walsh and others, 
August 9th 1921 (see 1922, J. C. 52). 

8 See “‘Subornation of Perjury,”’ p. 167. 

4 38 & 39 Vict. c. 86, § 3. 

5 It restricted the law of England where conspiracy to raise wages was 
indictable irrespective of the means to be used; see Journeymen Tailors of 
Cambridge, 1721, 8 Modern 11; and Hammond and Webb, 1799, 2 Espinasse 718. 

6 Roderick Dingwall, discussed in Hume i. 27-29 (attempt to induce a doctor 
to enter into a conspiracy to murder by poison). 

7 See ‘‘Subornation of Perjury”; and Angus, 1935, J. ©. 1. 

8 Tannahill v. Neilson, 1943, J. C. 150, Lord Wark, at p. 153. 
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It may, however, be necessary to distinguish between the 
conspiracy on the one hand and its criminal object or means on 
the other hand. Under an indictment for the conspiracy it 
may not be competent to convict of the criminal object or 
means where these have been carried out or attempted;! and 
under an indictment for the criminal object or means it may 
not be competent to convict of the conspiracy or attempt 
thereat.? Where a criminal act has been done or attempted 
in pursuance of a conspiracy the appropriate charge is probably 
one of entering into and carrying out the conspiracy.® 

A conspiracy to commit an offence under the Prevention of 
Fraud (Investments) Act, 1939, is indictable. It is also an 
offence to attempt to procure another person to commit an 
offence under certain statutes.® 


HABITUAL CRIMINAL. 


Under the Prevention of Crime Act, 1908,° there are certain 
powers conferred on the Court of passing sentence of preventive 
detention on certain classes of criminals. The period of deten- 
tion may vary within the limits of five and ten years.? Sentence 
under the Act can only be passed if:— 


(a) The accused admits that he is an habitual criminal, or 
(6) The jury finds, after evidence led, that he is such a 
criminal. 


The question of a sentence of preventive detention only 
arises where the accused is charged on indictment. The case of 
an accused pleading guilty to a charge of habitual criminality, 
which must be contained in the indictment, presents no difficulty. 


1 Thomas Hunter and others, 1838, 2 Swin. 1. 

2 Tannahill v. Neilson, 1943, J. C. 150, at p. 153. 

3 Sean O’Docherty and others; and D. P. Walsh and others, August 9th 1921 
(unreported except 1922, J. C. 82). These indictments charged entering into 
and carrying out a conspiracy to further the objects of Sinn Fein by the unlawful 
use of force and violence. 

4 2 & 3 Geo. VI. c. 16, § 12 (2). 

5 See e.g. Post Office Act, 1908 (8 Edw. VII. c. 48), § 69; and False Oaths 
(Scotland) Act, 1933 (23 & 24 Geo. V. c. 20), § 4 (2). 

6 8 Edw. VII. c. 59. 

7 Ibid., § 10. 
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In the case of evidence being led before the jury, questions 
may arise as to the competency of the jury’s finding. The jury 
are not entitled to bring in a verdict involving a sentence of 
preventive detention unless they find on evidence (a) that since 
attaining the age of sixteen years the accused has at least three 
times previously to the conviction of the crime charged in the 
indictment been convicted of a crime, and that he is leading 
persistently a dishonest or criminal life; or (b) that he has on 
such a previous conviction been found to be an habitual criminal 
and sentenced to preventive detention. 

The jury are not entitled to assume that because an accused 
has several previous convictions, even if the last of them is 
shortly before the crime charged, he is necessarily at the time 
of the commission of the offence charged leading a dishonest 
life. 

In proving previous convictions under the Act, the rules 
laid down in section 66 of the Criminal Procedure (Scotland) 
Act, 1887,? as to proving convictions by extracts which have 
not been challenged, apply; but the special rule as to proving 
ageravation by reference to a schedule attached to an extract 
conviction, as laid down by section 67 of that Act, does not 
apply; and it is necessary for the prosecutor to produce extracts 
of each of the previous convictions he founds on to support the 
charge of being an habitual criminal.® 

Where an accused has previously been found guilty of being 
an habitual criminal and sentenced to a period of preventive 
detention, it is nevertheless for the jury to decide on any sub- 
sequent indictment whether the accused is then an habitual 
criminal, and the accused is entitled to lead rebutting evidence.* 
An accused who gives evidence on his own behalf lays himself 
open to cross-examination upon his whole criminal record, but 
the cross-examination must not be merely prejudicial.® 

The jury must be satisfied that the crimes founded on by the | 
prosecution to justify a sentence under the Act were committed 
by the accused after he attained the age of sixteen, and accord- 
ingly it is necessary for the prosecution to prove the accused’s 


1 Stirling v. H.M. Advocate, 1911, 8S. C. (J.) 84; 6 Adam 451. 

2 50 & 51 Vict. ec. 35. 

3 Gillan, 1910, S. C. (J.) 49; 6 Adam 205.—O’Donnell v. H.M. Advocate, 
1930, J. C. 1.—See also Raeburn v. H.M. Advocate, 1937, J. C. 100. 

4 M‘Donald vw. H.M. Advocate, 1929, J. C. 76. 

5 Raeburn v. H.M. Advocate, 1937, J. C. 100. 
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age, and it is not sufficient to prove that the accused stated his 
age at a certain figure.t 

The procedure adopted in Scotland is that the jury is first 
sworn to try the main charge contained in the indictment, and 
if they return a verdict of guilty on that charge they are again 
sworn to try the charge of being an habitual criminal,* which is 
properly charged in the indictment in such words as “‘and you 
“are an habitual criminal.” ? When a verdict has been returned 
on the main charge it is not necessary to adjourn the diet 
while the charge of being an habitual criminal is being tried.4 

Section 31 of the Criminal Procedure (Scotland) Act, 1887, 
only applies where the accused intimates his intention to admit 
being an habitual criminal as well as to plead guilty to the crime 
charged; and the accused on pleading guilty must then be 
remitted to the High Court for sentence.® It is competent on 
such a remit for the Court to allow the accused to withdraw his 
plea, but this may not be allowed on a bare allegation that the 
plea was tendered under a misconception as to consequences.® 

A person found to be an habitual criminal may appeal against 
sentence of preventive detention without leave of the Court,’ and 
his appeal subjects the jury’s finding to review. The Court is 
not entitled to affirm the finding merely because it cannot be 
said there is no evidence to support it.2 The Court may order 
additional evidence to be led before it.1° 

Should the jury not find the charge of being an habitual 
criminal proved, or should no sentence of preventive detention 
be passed, no reference is made in any extract conviction on the 
main charge to the habitual criminal charge. 

Where any person has been sentenced to a period of penal 
servitude of five years, or upwards, if it appear to the Secretary 


1 M‘Court v. H.M. Advocate, 1913, S. C. (J.) 6; 7 Adam 9. 

2 8 Edw. VII. ec. 59, § 17 (3). 

3 Ibid., § 10 (3). 

4 Gillan, 1910S. C. (J.) 49; 6 Adam 205. 

5 8 Edw. VII. c. 59, § 17 (3). 

6 Paul v. H.M. Advocate, 1914 8. C. (J.) 69; 7 Adam 343. 

7 Criminal Appeal (Scotland) Act, 1926 (16 & 17 Geo. V. ec. 15), § 1 (ce) (the 
appeal section, § 17 (5), of the Prevention of Crime Act, 1908, having been repealed 
by § 12 (4) of the Appeal Act), 

8 Raeburn v. H.M. Advocate, 1937, J. C. 100. 

9 Heron v. H.M. Advocate, 1914, 8S. C. (J.) 7; 7 Adam 246. 

10 Criminal Appeal (Scotland) Act, 1926, § 6.—See also Gillan, 1910, S. C. (J-) 
84; 6 Adam 256. 
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of State that the person is an habitual criminal, the Secretary of 
State may, if he thinks fit, at any time after three years of such 
sentence have expired, commute the whole or part of the sentence 
to that of preventive detention, provided that the total sentence 
shall not be extended.t In the ordinary case the sentence of 
preventive detention begins to run so soon as the sentence on 
the main charge shall expire. 

There are vested in the Secretary of State certain powers of 
allowing persons undergoing sentence of preventive detention out 
on licence, but they do not fall within the scope of this work.? 


JURISDICTION. 


Every person who commits a crime in Scotland against the law 
of Scotland is amenable to the jurisdiction of the High Court of 
Justiciary because the proper forwm in criminal matters is the 
forum delicti.2 Where the offender cannot be found, or brought, 
within Scotland for trial he may be outlawed.’ The High Court 
of Justiciary has also asserted jurisdiction in the case of treason 
committed furth of Scotland by persons born in Scotland, and 
to that extent has recognised the forum originis as a basis of 
jurisdiction.® 

At common law a thief or resetter is treated as continuing to 
commit his crime so long as he has the stolen goods in his 
possession. Thus a thief, having stolen in England, may, upon 
being subsequently apprehended in Scotland with the stolen 
goods in his possession, be tried in Scotland for the theft.6 The 
thief could not, however, be tried within the jurisdiction in 
which he was apprehended for aggravations such as house- 
breaking committed in the jurisdiction from which he came. 
The Larceny Act, 1916,’ now provides that every person who 
steals or otherwise feloniously takes property in any one part of 


1 8 Edw. VII. c. 59, § 12. 

2 Ibid., §§ 14, 15, 16. 

8 Hume ii. 57.—Alison ii. 81. 

4 Monson, 1893, 1 Adam 114. 

5 Hume ii. 50.—Alison ii. 70. 

6 Hume ii. 54-55.—Alison ii. 78-79.—Nicol, 1834, Bell’s Notes 149. 
7 6 & 7 Geo. V. c. 50, § 39 (2) and (3). 
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the United Kingdom may be tried in any other part of the 
United Kingdom where he has the property in his possession as 
if he had actually stolen or taken it in that part; and that every 
person who receives in one part of the United Kingdom property 
stolen or otherwise feloniously taken in any other part of the 
United Kingdom may be tried in that part of the United 
Kingdom where he so receives the property as if it had been 
originally stolen or taken in that part. 

It is not essential to the jurisdiction of the High Court of 
Justiciary that the whole of the acts constituting the crime 
should have been done in Scotland. If the main act is com- 
mitted in Scotland, e.g. if a forgery fabricated in England be 
uttered in Scotland,! or conversely, if a forgery be uttered in 
Scotland by being posted in a letter, addressed to England,® or 
goods be obtained from England by a fraudulent letter despatched 
from Scotland,® or vice versa,* or by fraudulently advertising in 
England offers of loans on payment of a year’s interest and 
expenses, and obtaining money from Scotland without any 
intention of giving the loan,® or by a fraudulent Scots bankrupt 
uplifting money in England to defraud his creditors,® there is 
jurisdiction. There may even be jurisdiction if an act done out 
of Scotland take practical effect in Scotland. If a person in 
England were to forward a package containing an explosive 
substance to Scotland, in order that when the addressee opened 
the package it might explode, and do him an injury, the Scottish 
Courts would certainly have jurisdiction.? It has been observed 
that if persons resident and carrying on business in Scotland 
supply goods to an enemy, they are subject to the jurisdiction of 
the Courts of Scotland no matter in what country such persons 
or goods may chance to be when the goods are supplied. Where 
abortifacients are supplied in Scotland the Court has jurisdiction 
to try a charge of attempting to procure abortion notwith- 


1 Hume ii. 53, 54.—Alison ii. 74, 75.—Alexander, 1839, Bell’s Notes 148. 

2 Will. Jeffrey, 1842, 1 Broun 337; Bell’s Notes 149. 

3 Samuel Michael, 1842, 1 Broun 472; Bell’s Notes 148.—M‘Gregor and 
Inglis, 1846, Ark. 49.—John T. Witherington, 1881, 4 Couper 475; 8 R. (J.) 41; 
18 S. L. R. 576. This case sets aside the doubts expressed in John Hall, 1881, 
4 Couper 438; 8 R. (J.) 28; 188. L. R. 574. 

4 Will. E. Bradbury, 1872, 2 Couper 311. 

5 Will. Allan, 1873, 2 Couper 402. 

6 John M‘Key, 1866, 5 Irv. 329. 

7 Hume ii. 54.—Alison ii. 74, 75. 

8 H.M. Adv. v. Hetherington, 1915, 8. C. (J.) 79; 7 Adam 663. 
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standing that no locus in Scotland is libelled where use was made 
of what was supplied.? 

Except in the cases already noticed, the High Court of 
Justiciary has no power to deal with offences committed in a 
country other than Scotland, unless under special statutory 
authority. As regards offences committed at sea, the High 
Court of Justiciary has a common law jurisdiction to try piracy, 
irrespective of the nationality of the offender or ship.? In other 
cases it depends upon the position of the ship at the time, or 
upon its nationality, whether there is jurisdiction. There is juris- 
diction if the ship be within three miles of the Scottish coast,? 
or be within a Scottish port, or harbour, or navigable river, 
or anchoring ground, whatever be the ship’s or accused’s 
nationality.* But in the case of offences on the high seas, or 
in foreign ports or harbours, the High Court of Justiciary has 
jurisdiction only if the vessel be a British ship; and where the 
offence is committed in a foreign port or harbour, it is further 
necessary that the offender be a British subject. This matter 
is now regulated by statute. The coining statute gives juris- 
diction to try coining offences committed at sea, in ships 
registered in Scotland or touching any part thereof.® 

Where a statute purports to give the Court jurisdiction to 
try an offence committed furth of Scotland the Court is bound 
to exercise that jurisdiction, and cannot entertain a question 
whether the statute is ultra vires of the legislature as being in 
contravention of principles of public international law.’ 

Where a crime is committed partly in one county and partly 
in another, or on a waterway forming the boundary between 
counties, the jurisdiction is regulated by statute.® 


1 H.M. Adv. v. Semple, 1937, J. C. 41. 

2 Hume i. 480. (The High Court of Justiciary’s jurisdiction was cumulative 
with that of the High Court of Admiralty, the latter of which was abolished by 
the Court of Session Act, 1830 (11 Geo. IV. and 1 Will. IV. c. 69), § 21). 

8 It was laid down in the House of Lords, that the rights and jurisdiction of 
a nation extend to three miles from the shore in the case of Gammell v. Com- 
missioners of Woods and Forests, 1859, 3 Macqueen 419.—See also Will. M‘Alister, 
1837, 1 Swin. 587; Bell’s Notes 147.—Jas. Dalziel, 1842, 1 Broun 425; Bell’s 
Notes 146. 


4 Lewis v. Blair, 1858, 3 Irv. 16. 
5 The Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), §§ 684, 686. 


6 The Coinage Offences Act, 1936 (26 Geo. V. and 1 Edw. VIII. ec. 16), § 15 (4). 
7 Mortensen v. Peters, 1906, 5 Adam 121. 


8 Crim. Proc. Act, 1887, § 22; Summ. Jur. Act., 1908, §§ 10 and 77. 
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If a statute create a new offence, but fix no Court for the 
trial of it, the High Court of Justiciary by its inherent power to 
take cognisance of crime, has jurisdiction to try cases under it.) 
Its jurisdiction is excluded where by statute another Court is 
named or summary proceedings are prescribed for trial of offences 
under it. 

Where a statute enacted that offenders convicted for the 
first or second time “before two Justices of the Peace” should 
be dealt with in a particular manner, and that persons charged 
with a third offence should be tried in the High Court of 
Justiciary, the jurisdiction of that Court was held to be excluded 
as regarded first and second offences.” 

The jurisdiction of the High Court of Justiciary is not 
limited to crimes which are already established by the common 
law and to special statutory crimes. It has an inherent juris- 
diction to punish all acts which are plainly criminal, although 
previously unknown, and not within any statute. The High 
Court of Justiciary possesses the power analogous to the nobile 
offictum of the Court of Session of providing a remedy for all 
unforeseen occurrences in criminal business.‘ The power can 
only be exercised by a quorum of the Court.® 

The High Court of Justiciary is still the only competent 
Court in cases of treason, murder, rape, incest, deforcement of 
messengers, and breach of duty by magistrates.® 


1 Hume ii. 40.—Alison ii. 9, 10, 11.—M‘Pherson v. Boyd, 1907, 8. C. (J.), 42; 
5 Adam 247. 

2 Rob. Rowet, 1843, 1 Broun 540.—Matthew Robertson, 1844, 2 Broun 176.— 
David Bell, 1850, J. Shaw 348.—Geo. Duncan, 1864, 4 Irv. 474. 

8 Hume i. 12.—Bernard Greenhuff, 1838, 2 Swin. 236; Beli’s Notes 172, 174.— 
Jas. Taylor, 1808; Burnett, Appendix No. 10; Hutchison, vol. 4, Appendix iii. 
No. 16.—Hume i. 495-496. There are also later cases which illustrate this doctrine, 
e.g. Will. Fraser, 1847, Ark. 280 and 329; Chas. Sweenie, 1858, 3 Irv. 109, in both 
of which cases charges of crimes which had never before occurred in practice were 
sustained.—See also Logue v. H.M. Adv., 1932, J. C. 1; and Kerr v. Hill, 1936, 
J. C. 71. At Glasgow Circuit, December 1940, John Ewing was convicted of 
culpably and recklessly persuading a fellow-employee to drink a noxious fluid on 
the pretence that it was whisky, whereby he was injured. 

4 Moncrieff on Review, 264; Vetters v. H.M. Adv., 1943, J. C. 138. (The 
procedure is by Petition.) 

5 H.M. Adv. v. Lowson, 1909, 6 Adam 118; followed in Milne v. M‘Nicol, 
1944, J.C. 151. Inthe unreported case of Hall and Gray, 19th December 1946, a 
quorum of the Court entertained a petition for the liberation of two Jamaicans 
who had been detained by order of the Immigration Officer. 

6 Hume ii. 58, 59.—Alison ii. 20, 22, 23. Formerly cases of forgery, 
robbery, wilful fire-raising, and night poaching could be tried only in the Justiciary 
Court, but this is altered by the Crim. Proc. Act, 1887, § 56. 
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One Judge of the High Court of Justiciary can try cases with 
a jury, but in difficult or important cases two or more may sit. 
Where points of difficulty arise as to relevancy, or as to the effect 
of verdicts, or the proper sentences to be pronounced, it is usual 
to certify the case for the opinion of the whole Court, in which 
case three Judges or any larger number dispose of the matter. 
The determination of any question certified to the whole Court 
is according to the votes of the majority of the members of the 
Court sitting, including the presiding Judge, and each Judge 
sitting is entitled to pronounce a separate opinion.? 

When expedient for the greater dispatch of business the 
High Court of Justiciary may hold sittings in Edinburgh in 
more than one Court at the same time.? It may also sit at any 
other place in Scotland as may be convenient.4- The Court 
usually sits either in Edinburgh or in one or other of the circuit 
towns, which are as follows:— 


WEST. 


GuLascow :—Shires of Lanark, Renfrew, and Bute. 

Stirtine:—Shires of Stirling, Dumbarton, Clackmannan, 
Kinross. 

InvERARAY :—Shire of Argyll. 


NortTH. 


PERTH :—Shires of Perth, Fife. 

DunbDEE:—Shire of Angus. 

ABERDEEN :—Shires of Aberdeen, Banff, Kincardine. 

InveRnuss :—Shires of Inverness, Ross, Cromarty, Elgin, Nairn, 
Sutherland, Caithness, and Shire and Stewartry of 
Orkney and Shetland. 


SoutTH. 
Ayr:—Shire of Ayr. 


Dumrrizes:—Shire of Dumfries, Stewartry of Kirkcudbright, 
Shire of Wigtown. 


JEDBURGH :—Shires of Roxburgh, Berwick, Selkirk. 


ae eee ed NEESER RIT L TIAN SY OE OO TES ad NaS 
1 The Justiciary Court Act, 1868 (31 & 32 Vict. ¢. 95), § 1. 
2 Criminal Appeal Act, 1926 (16 & 17 Geo. V. c. 15), § 12 (3). 
3 High Court of Justiciary Act, 1892 (55 & 56 Vict. c. 21), pile 
4 Hume ii. 19; Crim. Proc, Act, 1887, § 47. 
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The dates when the Court sits for the trial of criminal cases 
are fixed by the Judges either by Act of Adjournal or in response 
to a requisition by the Lord Advocate. The Judges, after 
consultation with the Lord Advocate, have power by Act of 
Adjournal to determine the number, place, and date of the 
Circuit Courts.‘ The older practice still prevails of fixing, by 
Act of Adjournal, six Circuit Courts per annum in Glasgow; 
four in each of Perth, Dundee, and Aberdeen; and two in the 
remaining circuit towns. Where those fixed sittings are in- 
sufficient for criminal business, special sittings in the circuit 
towns, or sittings in Edinburgh, are requisitioned by the Lord 
Advocate. Although every sitting of the Court is a sitting of 
the High Court of Justiciary,? which has universal jurisdiction 
throughout Scotland, it is still the ordinary practice to indict 
for trial in any circuit town only those crimes committed in 
the circuit district attached to that town. But where several 
counties form the locus of a crime, or of connected crimes or 
of several crimes ordinarily tried on one indictment, the Lord 
Advocate determines in which county the crime will be indicted.4 
And where no sitting of the Court falls to be held for some months 
in the circuit district where a crime has been committed, the 
offender may be indicted for trial in an adjacent circuit district.® 

The jurisdiction of the Sheriff Court is limited to offences in 
the sheriffdom, except as regards continuous crimes, and crimes 
in reference to which the Sheriff of the place of apprehension has 
jurisdiction by statutory enactment. Where there are charges 
against an accused person in different counties, he may be 
brought before the Sheriff of any one of such counties at the 
instance of the Procurator Fiscal of that county 7? for examina- 
tion on all or any of such charges, and may be dealt with in every 
respect as if such charges had arisen in the county where he is 
examined. This provision * is without prejudice to the power ® of 
the Lord Advocate to select the county, the Sheriff of which shall 


1 Circuit Courts and Criminal Procedure Act, 1925 (15 & 16 Geo. V. ec. 81), 
§ 1 (1). 
2 Ibid., § 1 (3). 
3 Ibid.—See also repealed portion of § 46 of Crim. Proc. Act, 1887. 
4 Crim. Proc. Act, 1887, § 22. 
5 Ibid., § 51. 
6 See e.g. Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), §§ 684-686. 
7 Including district of a county; Summ. Jur. Act, 1908, § 2. 
8 Ibid., § 77 (2). 
9 Crim. Proc. Act, 1887, § 22. 
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have jurisdiction to try crimes committed partly in one county 
and partly in another, or crime following on crime in different 
counties, or several crimes committed in different counties, 
which, if committed in one county, could be tried under one 
indictment. Where the Lord Advocate in pursuance of that 
power selects the county of trial, the Sheriff is enabled to convict 
and sentence although the crime found proven may have been 
in whole or in part committed in a different county.1 The 
Sheriff-Substitute at Dundee was held to have jurisdiction to 
try a Glasgow bookmaker, charged with a contravention of the 
Betting Acts, by sending by post, to persons in Dundee, cards 
inviting them to bet.? The jurisdiction of the Sheriff includes 
rivers, arms of the sea and other boundaries, and Sheriffs have 
cumulative jurisdiction within the distance of 500 yards of their 
mutual boundaries.* The Sheriffs hold Courts for trial by jury at 
the principal town of their shire, or any district town where 
such trials are appointed to be held. They also hold summary 
Courts in those towns of the shire in which ordinary Sheriff 
Courts are held.4 Where counties are combined into one 
sheriffdom, the Sheriff may try any case at a Court town of 
the sheriffdom, although committed in another county than 
that in which the Court is held.® 

The Sheriff Court has an inherent universal criminal juris- 
diction ® which, however, has been curtailed by statute or 
practice, under which the High Court of Justiciary has exclusive 
jurisdiction in relation to the trial of treason, murder, rape, 
incest, deforcement of messengers, and breach of duty by 
magistrates.’ Proceedings for a statutory offence, in the case of 
which it is enacted “‘that a person shall be liable on conviction 
“to penal servitude, or to penal servitude or imprisonment,” may 
be brought in the Sheriff Court and the Sheriff may award 
imprisonment.® 


1 Crim Proc. Act, 1887, § 22. 

2 Lipsey v. Mackintosh, 1913, 8. C. (J.) 104; 7 Adam 182. 

3 Lewis v. Blair, 1858, 3 Irv. 16, and Summ. Jur. Act, 1908, §§ 10 and 77 (4). 

4 Hendry v. Brims, 1889, 2 White 380. 

5 Tait v. Johnston, 1891, 18 R. 606.—District Committee of Kelso District of 
Roxburgh v. Fairbairn & Ferguson, 1891, 3 White 94. 

6 Macpherson v. Boyd, 1907, 5 Adam 247, at p. 254.—Hume ii. 60-61, 64-65; 
Alison ii. 35-36. 

7 Hume ii. 58-59; Alison ii. 20, 22-23.—Crim. Proc. Act, 1887, § 56. 

8 Crim. Proc. Act, 1938 (1 & 2 Geo. VI. c. 48), § 10.—See also Gallagher v. 
H.M. Adv., 1937, J. C. 27. 
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APPREHENSION. 


A magistrate’ who witnesses a crime may apprehend the 
offender, or orally order his apprehension. If immediate 
complaint of a serious crime be made to him by others who 
know the fact and who the offender is, he may orally order his 
apprehension.” 

A constable who sees a person commit a crime may apprehend 
him. He may do the same on direct information of eye- 
witnesses. He may command the assistance of the bystanders.’ 
These powers are not abrogated by special statutory rules 
empowering justices to grant warrant to summon offenders on 
information on oath of a breach of astatute.4 In cases of serious 
crime officers may without a warrant break open doors and 
enter premises incidentally to the apprehension of an offender. 
But in mere breaches of the peace they may not break in, 
except to quell a disturbance actually proceeding.® 

Any citizen witnessing a crime may apprehend the criminal. 
But he may not do so on suspicion or information, nor may he 
break open doors. In case of mere breach of the peace he may 
try to stop it, but cannot apprehend.® By statute, power to 
apprehend an offender taken in the act is conferred upon certain 
persons specially,’ and in some cases power is given to any person 
to apprehend.® 

A magistrate, on information of any® crime, may grant 
warrant to apprehend. The warrant is usually applied for by 
petition, or incidentally to a charge brought on summary 


1 The word magistrate is here used in its widest sense, as including all the 
higher Judges. 

2 Hume ii. 75.—Alison ii. 116, 117.—Campbell 330.—See observations on 
powers of magistrates to make apprehensions without written warrant.— 
Beaton v. Ivory, 1887, 14 R. 1057. 

3 Hume ii. 75, 76.—Alison ii. 117, 118.—Campbell 330. 

4 M‘Vie v. Dykes, 1855, 2 Irv. 429. 

5 Hume ii. 76.—Alison ii. 118.—Campbell 331. 

6 Hume ii. 76, 77.—Alison ii. 119. 

7 For example, see the Night Poaching Act, 1828 (9 Geo. IV. c. 69), § 2; the 
Prevention of Crimes Act, 1871 (34 & 35 Vict. c. 112), § 7; the Pawnbrokers Act, 
1872 (35 & 36 Vict. c. 93), § 49. 

8 For example, see the Salmon Fisheries Acts (9 Geo. IV. c. 39), § 11, and 
(31 & 32 Vict. c. 123), § 29; the Coinage Offences Act, 1936 (26 Geo. V. and 
1 Edw. VIII. c. 16), § 11; and the Official Secrets Act, 1911 (1 & 2 Geo. V.c. 28), 
§ 6. 

9 Hume ii. 77.—Alison ii. 120.—Campbell 331. 
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complaint.! Although an emergency warrant may be granted 
without a written application, that course ought not to be 
adopted where it is possible to follow the regular practice. 
Except when required by statute * the application need not be 
supported by oath, or declaration, although the magistrate may 
require such.2 Where a petition is presented it may set forth 
the charge according to the simplified forms of the Criminal 
Procedure (Scotland) Act, 1887.4 The warrant should be dated 
and signed, and should specify the qualification of the magistrate 
who grants it. The person to be apprehended and the nature 
of the crime should be described as accurately as the circum- 
stances admit of, either in the petition or in the warrant itself. 
There must be good cause for delay in proceeding on a warrant 
to apprehend.’ Where a warrant is from the Commission of the 
Peace, the signature of one Justice suffices,’ unless the statute 
requires two signatures. After conviction, objection to arrest 
without a warrant comes too late. Where apprehension had 
taken place in one sheriffdom for a crime committed in another, 
and a petition was presented under section 9 of the Summary 
Jurisdiction Act, 1908, which set forth that it was requisite 
for the ends of justice that the Court ‘‘should remit the accused 
“to the Ayrshire Police at Irvine,” the Court pronounced this 
interlocutor: “‘Remits to the Sheriff and grants warrant as 
“‘eraved,” no Sheriff having been mentioned in the petition, it 
was held after conviction that the accused had never been 
legally brought before the Sheriff at Ayr.® 

A constable of any of the counties of Berwick, Roxburgh, 
or Dumfries may, without indorsation, execute a warrant of 
apprehension in Northumberland or Cumberland.!® Otherwise 
an officer cannot apprehend beyond the bounds for which the 
warrant runs, unless it be endorsed by a magistrate of the 


1 Summ. Jur. Act, 1908, § 17. See also Collins v. Lang, 1887, 1 White 482. _ 

2 Blythe and Taylor v. Robson, 1853, 1 Irv. 235.—Neil v. Procurator Fiscal of 
Stirlingshire, 1834; Bell’s Notes 120. 

8 Hume i. 77.—Alison ii. 121.—Campbell 33. 

4 Crim. Proc. Act, 1887, § 16. 

5 Hume ii. 78.—Alison ii. 122, 123.—Campbell 332. As to error in date of 
warrant not invalidating proceedings, vide Orr v. Deans, 4 F. (J.) 90; 3 Adam 645. 

6 Farquharson v. Whyte, 1886, 13 R. (J.) 29; 1 White 26. 

7? M‘Creadie v. Murray, 1862, 4 Irv. 176. 

8 Lloyd v. H.M. Advocate, 1899, 1 F. (J.) 31; 2 Adam 637. 

9 O'Donnell v. Mackenna, 1910, S. C. (J.) 68; 6 Adam 242. 

10 Police (Scotland) Act, 1857 (20 & 21 Vict. 72), § 11. 
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bounds to which the offender has fled. Warrants for appre- 
hension granted by Sheriffs in respect of crimes committed 
within their sheriffdom may be executed in any other part of 
Scotland, provided they are executed by an officer of the Court 
from which they issued, or by a messenger-at-arms.! Where 
the offender has left Scotland, the warrant must be endorsed 
by a magistrate of the place where it is proposed to apprehend.” 
The bearer must, if required, make oath of verity. Ina colony, 
the indorsation must be by a Judge of His Majesty’s superior 
Court in the colony.* If the offender has escaped to a foreign 
country, it is only by the operation of extradition treaties, or by 
the goodwill of the foreign State, that his arrest can be obtained. 
If a person is arrested by a foreign power and handed over to an 
officer who holds a regular warrant, he will not be entitled to 
have the proceedings suspended because of irregularities said 
to have been committed by the foreign authorities before he was 
handed over.’ An officer bringing a prisoner to Scotland from 
abroad, does not in passing through England require to have 
his warrant endorsed in that country.® 

An endorsed warrant may be executed either by the bearer, 
or by any of those to whom it was originally directed, or by 
officers of the place of indorsation.’? Indorsation applies only 
to warrants for apprehension for examination in order to trial, 
not to the case of persons ordered to be apprehended with a view 
to their being bound over to keep the peace,’ or to their being 
punished under a sentence already pronounced.?® 

When apprehending, the officer should state the substance 
of the warrant. The officer, if required, should shew the 
warrant, and particularly if he be only acting as an officer 
pro hac vice, or be beyond his ordinary bounds.” Before breaking 
open doors, even with a warrant, admission must have been 


1 The Sheriff Courts Act, 1838 (1 & 2 Vict. ec. 119), § 25. 

2 The Indictable Offences Act, 1848 (11 & 12 Vict. c. 42), § 15. 

3 The Fugitive Offenders Act, 1881 (44 & 45 Vict. c. 69), § 3. 

4 In such cases the procedure must in a great measure be regulated by the 
foreign power. 

5 Sinclair v. H.M. Adv., 1890, 2 White 481; 17 R. (J.) 38. 

6 Ibid. 

7 The Indictable Offences Act, 1848 (11 & 12 Vict. c. 42), § 15.—Hume, ii. 79. 
—Alison ii. 124. 

8 Hume ii. 79, case of Taylor in note 1.—Alison ii, 129. 

9 Beattie v. Maxwell’s Trustees, 1846, Ark. 14. 

10 Hume ii. 79.—Alison ii. 124. 
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asked and refused. The right to break in applies to any house 
or place within the house.? 

A person apprehended is entitled to have intimation sent 
at once to a solicitor, informing him that his assistance is 
required, and where the judicial examination is to take place.” 
The prisoner must be brought before a magistrate without delay. 
Detention for a single night is permissible, if distance or lateness 
of the hour render this necessary. This is the rule where 
the apprehension is on warrant, and applies with greater force 
where there is no warrant.4~ Where apprehension is on an 
endorsed warrant, the officer must take the prisoner before a 
magistrate of the bounds to which the indorsation applies. If 
bail is not accepted, or cannot be found, the magistrate remands 
the prisoner to the custody of the officer, to be conveyed to the 
jurisdiction from which he has escaped. Where the apprehension 
is in England, the officer, on receiving the prisoner from the 
magistrate, should convey him before a magistrate of a county 
adjacent to England.’ But this rule is not now carried out as 
regards land carriage, the facilities of travelling being such that 
it would be no advantage to the accused to be detained in a 
southern county. But where a prisoner was conveyed by sea 
to a county not adjacent to England, this was held illegal.’ 

By statute, fugitive offenders who have gone to another part 
of the British Dominions may be arrested and brought to the 
jurisdiction within which the offence was committed.§ 

A warrant for the apprehension of any fugitive criminal 
whether accused or convicted of crime, who is in or suspected 
of being in the United Kingdom, may be issued by a Sheriff, 
Sheriff-Substitute, Magistrate, or Justice of the Peace, on such 


1 Hume ii. 80.—Alison ii. 124.—Campbell 335, 336. 

2 Crim. Proc. Act, 1887, § 17.—Williamina Goodall, 1888, 2 White 1.—See also 
Summ. Jur. Act, 1908, § 15, and Cheyne v. M‘Gregor, 1941, J. C. 17; Ferguson v. 
Brown, 1942, J. C. 113. 

8 Hume ii. 80.—Alison ii. 129, 130.—Campbell 336.—See also Crawford v. 
Blair, 1856, 2 Irv. 511. 

4 Macdonald v. Lyon, 1851, J. Shaw 516. 

5 The Indictable Offences Act, 1848 (11 & 12 Vict. c. 42), § 15. 

6 See Sinclair v. H.M. Adv., 1890, 2 White 481; 17 RB. (J.) 38. 

7 Matthews v. The Glasgow Iron Company, 1836, 1 Swin. 393; Bell’s Notes 
154. 

8 The Fugitive Offenders Act, 1881 (44 & 45 Vict. c. 69). As to presumption 
of regularity of warrant endorsed by Secretary of State, and as “‘strong and 
‘probable presumption’’ of conviction of crime in His Majesty’s dominions, vide 
Carlin v. Government of Cape Colony, 1885, 12 R. (J.) 50; 5 Couper 649. 
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evidence, and after such procedure as would, in the opinion of 
the person issuing the warrant, justify the issuing of a warrant if 
the crime had been committed or the person convicted in Scot- 
land. Should a foreign fugitive be apprehended or a warrant 
issued without the authority of the Secretary of State, the person 
issuing the warrant shall, so soon as he issues it, send a report to 
the Secretary of State, and the Secretary of State may, if he 
think fit, discharge the warrant. The person so apprehended 
shall be brought before a person having authority to issue a 
warrant, who shall by warrant order him to be brought before a 
magistrate, who shall discharge the prisoner unless the police, 
within such time as he fix, obtain authority from the Secretary 
of State.2 The question whether the offence of which the 
fugitive is alleged to be guilty is an extraditable one, and the 
actual manner of his return to the country demanding his 
return, is always a matter for the particular extradition treaty 
between Great Britain and the foreign country in question. 
Where the fugitive is from another part of His Majesty’s 
dominions or from a country to which the Fugitive Offenders 
Act applies, the procedure, which is similar to the extradition 
procedure, is regulated by the Fugitive Offenders Act, 1881.8 


JUDICIAL EXAMINATION. 


In solemn procedure the petition craves warrant to apprehend 
the accused and to bring him before the magistrate for judicial 
examination. For the purpose of facilitating enquiry it also 
craves warrant to search and to cite persons for precognition. 
Finally it craves that after examination the accused may be 
committed to prison for further examination or until liberated 
in due course of law. The accused’s declaration (if any) emitted 
on judicial examination forms part of the material to be con- 
sidered by the magistrate in deciding whether there is a prima 
facie case justifying the final committal of the accused. Although 


1 The Extradition Act, 1870 (33 & 34 Vict. c. 52), §§ 8 and 26. 
2 Ibid., § 8. 
3 (44 & 45 Vict. c. 69). 
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the accused may be committed without emitting a declaration,* 
it is still the proper practice that the warrant for apprehension 
should include a warrant to bring the accused before the 
magistrate for judicial examination, notwithstanding that it is 
known that he does not desire to emit a declaration.” This 
applies not only on the apprehension of the accused on the 
original charge, but also on the preferment by petition of any 
additional charge against him. 

The magistrate (in practice a Sheriff-Substitute) may delay 
the judicial examination for a period not exceeding forty-eight 
hours to allow time for the attendance of the accused’s solicitor.® 
The accused, if so advised, need not emit a declaration, and 
may be committed for further examination, or until liberated 
in due course of law, without a declaration being taken.* Should 
the accused subsequently intimate to the prosecutor his desire 
to emit a declaration, he is entitled to do so.5 

A person acting temporarily and gratuitously as Sheriff- 
Substitute may preside at the judicial examination.® But a 
person who is not a magistrate cannot do so.’ It is not com- 
petent for a Sheriff-Clerk to take a declaration.® 

Judicial examination had its origin at a time when an 
accused person was not a competent witness. The report of 
the examination, including questions which the accused declined 
to answer, could at the option of the prosecutor ® be put in 
evidence against the accused at his trial as a form of confession.!® 
The fact that the accused was compelled to undergo judicial 
examination seems to have been at variance with the spirit of 
the Criminal Evidence Act, 1898," which gave the accused the 
option whether or not he should testify as a witness. This 
anomaly was remedied by the Summary Jurisdiction Act, 1908,” 
which enabled the accused to decline to emit any declaration. 


1 Summ. Jur. Act., 1908, § 77 (1). 
2 M‘Vey v. H.M. Adv., 1911, 6 Adam 503. 
8 Crim. Proc. Act, 1887, § 17. 
4 Summ. Jur. Act, 1908, § 77 (1). 
5 Ibid. 
6 John Mabon, 1842, 1 Broun 201; Bell’s Notes 151. 
7 Hume ii. 327 and 329.—Alison ii. 560. 
8 John Stewart, 1857, 2 Irv. 614. 
9 Elizabeth Potts, 1842, 1 Broun 497. 
10 Hume ii. 324. 
11 61 & 62 Vict. c. 36, § 1. 
12 Summ. Jur. Act, 1908, § 77 (1). 
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It is now exceptional for accused persons to emit judicial 
declarations. 

It is, however, still essential that the judicial declaration, 
where it occurs, should be emitted freely and deliberately 
while the accused is in his sound mind and sober senses.!_ The 
magistrate is bound to be present throughout the examination 
in order to protect the accused, and he is the proper person to 
conduct the examination.? The declaration should be reduced 
to writing by a neutral person such as the Sheriff-Clerk, and 
not by the Procurator Fiscal.4 On the examination being 
concluded the whole must be read over to the accused and 
his explanations and amendments must be adhibited.® If the 
accused does not understand English a sworn interpreter must 
be employed, and what is taken down must be translated to the 
accused. The declaration is authenticated by the signature of 
the magistrate, the accused (if willing), and the witnesses (at least 
two) who have been present throughout the examination and 
are in a position, if necessary at the trial, to depone to all that 
passed at the examination.’ 


COMMITMENT. 


When an accused person is first brought up on petition 
for judicial examination the magistrate may either delay the 
examination for a period not exceeding forty-eight hours,’ or 
commit the accused for further examination, or commit him 
until liberated in due course of law.® The object of a com- 
mitment for further examination is to enable the prosecutor to 
complete his enquiry, e.g. by precognition of persons who may 
be cited to attend for that purpose under the warrant granted 


1 Hume ii. 324. 

2 Dietrich Mahler, 1857, 2 Irv. 634. 

3 James Brims, 1887, 1 White 462. 

4 Agnes Kelly, 1843, 1 Broun 543.—Galbraith v. Sawers, 1840, 3 D. 52. 

6 Hume ii. 81 and 330.—Alison ii. 568-569. 

6 Alison ii. 569-570.—Archibald Campbell, 1837, Bell’s Notes 243.— 
Roderick Mackenzie, 1839, 2 Swin. 345. 

7 Hume ii. 81.—Alison ii. 565.—Crim. Proc. Act, 1887, § 69. 

8 Crim. Proc. Act, 1887, § 17. 

9 Summ. Jur. Act, 1908, § 77 (1). 
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on the petition to apprehend. This commitment ought not to 
exceed a reasonable time,! which in practice means eight days. 
The next step is the final commitment of the accused, which 
is called commitment until liberated in due course of law, or 
commitment for trial. The magistrate may grant warrant for 
this commitment when he is satisfied, by the precognition before 
him, that there is a prima facie case against the accused. Sucha 
commitment ought not to be made unless the accused has had an 
opportunity of emitting a judicial declaration.? After this 
commitment the accused, unless liberated on bail, must be 
brought to trial within a hundred and ten days.® 

If a prisoner has been duly committed for trial, it is not 
necessary that he should be separately committed for all the 
offences with which he may be charged when brought to trial,* 
but it is the usual and the proper procedure, which should not 
be omitted.® 

It is essential that the warrant of commitment for trial 
should be signed and should contain, or bear reference to, the 
name and designation of the accused,® a specification of the crime 
charged,’ and the information in respect of which it was granted.® 
The description of the accused and the specification of the crime 
charged are generally contained in the petition on which the 
warrant is written. The warrant itself bears reference to the 
information in respect of which it is granted, as e.g. the pre- 
cognitions, the police report, the declaration of the accused 
or a section 31 letter, as the case may be. In modern practice 
the magistrate grants the warrant on the motion of the 
Procurator Fiscal without himself examining the precognition. 

Where the warrant is defective, the High Court of Justiciary 
may suspend it and liberate the accused, if, on intimation to the 
petitioner, he do not obtain and have served a sufficient warrant.® 

There may be cases where a warrant to apprehend may at 


1 Hume ii. 81—-82.—Alison ii. 134-135. 

2 M'Vey, 1911, 6 Adam 503.—Summ. Jur. Act, 1908, § 77 (1). 

8 Crim. Proc. Act, 1887, § 43. 

4 John Thomson, 1875, 3 Couper 104. 

5 William T. Keith, 1875, 3 Couper 125; 2 RB. (J.) 27. 

6 Act 1701, c. 6—Hume ii. 84.—Alison ii. 151-153.—Philp v. Magistrates 
of Easter Anstruther, 1748; M. 13953. 

? Crim. Proc. Act, 1887, § 16.—Hume ii. 85.— Alison ii. 153.—Mure v. Sharpe, 
July 10th 1811, F.C., vol. 16, p. 328. 

8 Hume ii. 85.—Alison ii. 154. 

9 Hume ii. 86.—Alison ii. 159, 160. 
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once order commitment until liberated in due course of law as, 
for example, where perjury is committed in a judicial proceeding. 
The Lords of Justiciary grant warrant in this form, as they do 
so only on the motion of the Lord Advocate, in whom they 
repose confidence as a superior official, and as they never conduct 
the investigations preliminary to trial.? In the ordinary case 
such a warrant might be illegal, but illegality of the warrant 
would not invalidate subsequent proceedings on indictment.’ 

In the case of accused persons who are in custody, com- 
mitment until liberation in due course of law is the usual 
preliminary to indictment before a Court. But if the person be 
admitted to bail before commitment for trial such commitment 
is dispensed with by statute.® 

A double of the warrant under the hand of the officer who 
bears it, or of the prison-keeper, must be served upon the 
accused before or immediately upon imprisonment. Where it is 
subjoined to the petition as is customary in modern practice, 
a double of both is served. But a double of the warrant is all 
the accused is entitled to, and if it set forth the accusation, he 
cannot complain that he did not get the information also.® 

A warrant of commitment until liberated in due course of 
law, remains in force for a hundred and ten days,’ unless the 
accused is sooner acquitted or convicted and sentenced on 
indictment. The warrant does not lapse by the accused pleading 
guilty under section 31 or at the first diet,® or through the diet 
of an indictment being deserted pro loco et tempore or being 
postponed or adjourned, or through an order issued for the trial 
to take place at a different place from that notified. Where 
the hundred and ten days have expired without the accused 
having been brought to trial, the High Court of Justiciary may, 
on cause shewn, order the accused to be kept in custody for 
trial for such further period as may seem just.” 


1 Murdo Mackay, 1831, Bell’s Notes 157. 

2 Hume ii. 80.—Alison ii. 130. 

3 M‘Vey, 1911, 6 Adam 503. 

4 William T. Keith, 1875, 3 Couper 125.—John Thomson, 1875, 3 Couper 104. 
5 Crim. Proc. Act, 1887, § 18. 

6 Hume ii. 85.—Alison ii. 154. 

7 Crim. Proc. Act, 1887, § 43. 

8 Ibid., §§ 31 and 34. 

9 Ibid., § 52. 
10 Bickerstaff, 1926, J. C. 65. 
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BAIL. 


Any person charged with any crime except murder or treason 
may apply for bail to any Sheriff or Sheriff-Substitute having 
jurisdiction to try the offence or to commit the accused until 
liberated in due course of law,! and the Sheriff to whom 
application is made must grant it, unless he is of opinion that, 
looking to the public interest and to securing the ends of justice, 
there is good reason why bail should not be granted. This right 
of refusal is not limited to cases where there is danger of the 
accused absconding before the trial; but extends to cases where 
the liberation of the accused would be a serious risk to the public 
safety. Bail was refused when the accused was charged with 
administering poison with intent to murder, and the precognitions 
disclosed an aggravated case.2 The Lord Advocate or the High 
Court of Justiciary may admit to bail any person charged with 
any crime or offence not bailable as matter of right. The Lord 
Advocate may consent to bail in the case of an accused person 
who has pled guilty but is not yet sentenced.® 

Application to the Sheriff for bail may be made by an 
accused person after he has been brought up for judicial examina- 
tion and before commitment until liberated in due course of law.® 
The prosecutor is entitled to be heard on the application, and the 
Sheriff may in his discretion refuse it in hoc statu. The applica- 
tion may be made, or renewed, after committment until liberated 
in due course of law, when the prosecutor is also entitled to be 
heard.’ 

If bail is allowed an amount sufficient to ensure the appear- 
ance of the accused at all diets to which he may be cited should 
be fixed.® 

The accused has a right of appeal to the High Court of 


1 The Bail Act, 1888 (51 & 52 Vict. c. 36), §§ 2 and 9. 

2 Macintosh v. M‘Glinchy, 1921, J. C. 75.—Quinn and Macdonald, 1921, J. C. 
61.—Hume ii. 90, 91.—William H. Thomson, 1871, 2 Couper 103. 

8 Saunders, 1913, 8. C. (J.) 44; 7 Adam 76. 

4 The Bail Act, 1888 (51 & 52 Vict. c. 36), § 8—Hume ii 89, 90-91.—Alison ii. 
167-168. 

5 Crim. Proc. Act, 1887, § 34. 

6 Ibid., § 18. 

7? The Bail Act, 1888 (51 & 52 Vict. c. 36), §§ 2 and 3. 

8 Ibid., § 4. 
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Justiciary where, after commitment until liberated in due course 
of law, bail has been refused by the Sheriff or has been fixed at 
an amount which he regards as being too high. Where bail 
has been refused before such commitment the accused’s remedy 
is to renew his application after commitment,’ there being no 
right of appeal at the earlier stage.’ 

Where, after dismissal of the accused’s appeal against 
refusal of bail, or the amount thereof, a material change of 
circumstances has occurred, the accused’s remedy is to apply 
direct to the High Court by a Note setting out the change of 
circumstances, and not by presenting a second application to 
the Sheriff.* 

If bail be granted, whether before or after commitment for 
trial, and the public prosecutor objects to the granting, or the 
amount, he may appeal in the same way.® 

A party appealing must give immediate written notice to 
the opposite party. 

The appeal is disposed of by the High Court or any member 
of it, after such enquiry and hearing as seems just.® It is a 
question whether, when a person who has been granted bail, 
but is not yet liberated, has been charged with an additional 
similar offence, additional bail can be demanded.’ 

Where the appeal is by the public prosecutor, the accused, if 
bail has been found, is entitled to be liberated seventy-two 
hours after the time of granting his application; or in the case of 
the outer Hebrides and Orkney and Shetland, ninety-six hours 
thereafter, whether the appeal has been disposed of or not, 
unless the High Court grants order for further detention pending 
the appeal; and if notice be given to the jailer by the Clerk of 
Court or the Crown Agent by telegraph, he may detain his 
prisoner until the arrival of the order in due course of post. In 


1 The Bail Act, 1888 (51 & 52 Vict. c. 36), § 4. (Note—This section does not 
apply in summary prosecutions—Milne v. M‘Nicol, 1944, J.C. 151, disapproving 
Liddell v. Strathern, 1926, J. C. 107—-where the remedy, if any, is by petition to 
the nobile officium of the Court.) 

2 Ibid., § 3. 

3 Lowson, 1909, 6 Adam 118. 

4 Shanley v. H.M. Adv., 1946, J. C. 150. 

5 The Bail Act, 1888 (51 & 52 Vict. c. 36), § 5. 

6 Ibid.—Wilson v. Maguire, 1889, 2 White 267.—Scott v. Hart, 1890, 2 White 
570.—Sutherland v. Brims, 1891, 2 White 57. 

7 Anderson v. H.M. Adv., 1870, 7 R. (J.); 4 Couper 310. 
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computing the hours, Sundays, public fasts, and holidays, 
whether general or Court holidays, are not included.’ 

An application must be in writing, or it cannot be founded 
on in after proceedings.” It offers to find caution for six months, 
to appear and answer the charge, and is accompanied by a copy 
of the warrant of commitment, this not being a rigorous 
solemnity, but, of course, absolutely necessary, if the Judge 
applied to did not grant the warrant of commitment, and does 
not know the circumstances.’ A peer may apply to the Lords 
of Justiciary or the Sheriff of the county where he is imprisoned, 
and the caution in his case is to answer the charge in any 
competent Court, within twelve months in Parliament, or the 
Court of the Lord High Steward, and within six months if before 
a Scottish Court.* 

The Judge is not liable for delay or error in judgment in 
refusing bail, unless he has acted in flagrant violation of justice.® 
The bail being found, and instruments taken on the delivery of 
the caution, the Judge must order liberation, unless an appeal 
be taken, or unless any question be raised as to the sufficiency 
of the bail, in which case he is not answerable for delay caused by 
enquiry, unless it be undue.® 

Bail-bonds must specify the domicile at which the accused 
may be cited.’ This domicile fixes the Sheriff Court in which 
the first diet for trial of the indictment is held.® 


1 The Bail Act, 1888 (51 & 52 Vict. c. 36), § 7. On the question of amount of 
bail and discretion of Court, vide Fraser, 1893, 31S. L. R. 58: Hobbs vw. H.M. 
Advocate, 1893, 20 R. (J.) 62: and Peters v. M‘Donald, 1893, 20 R. (J.) 78; 
1 Adam 72. 

2 Hume ii. 94.—Alison ii. 168, 169.—Arbuckle v. Taylor, 1815, 3 Dow’s 
Appeals 160. 

8 Hume ii. 94.—Alison ii. 169. 

4 Act 6 Geo. IV. c. 66, § 8.— Hume ii. 93, note b.— Alison ii. 170, 171. 

5 Hume ii. 97.,—Alison ii. 171-172, 175-176. 

6 Hume ii. 96.—Alison ii. 179. 

7 Justiciary Court Act, 1868 (31 & 32 Vict. c. 95), § 18. 

8 Crim. Proc. Act, 1887, § 26. 
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PREVENTION OF UNDUE DELAY IN 
PROSECUTIONS. 


Every prisoner under commitment until liberated in due 
course of law, who is not served with an indictment within sixty 
days thereafter, may notify the Lord Advocate through the 
Crown Agent, that if he be not served with an indictment 
within fourteen days of the notice, the prosecutor will be called 
on to shew cause before the High Court why the prisoner should 
not be liberated, and upon a note to the Court setting forth that 
notice has been given, and that no indictment has been served 
within fourteen days, the Court appoints the prosecutor to shew 
cause, and if good cause be not shewn, the Court must order 
liberation within three days, unless an indictment be sooner 
served.} 

If the prisoner be so liberated, an indictment may still be 
served, and the prosecutor may obtain from a Judge of the Court 
to which he is indicted, or from a High Court Judge, a warrant 
for reapprehension and imprisonment. [If he be not tried at the 
time of the second diet, or on any day to which it is adjourned or 
postponed by the High Court, that Court, upon his application 
made by note, after hearing parties and considering the circum- 
stances, may order immediate liberation or grant warrant 
ordering release on a day named, unless he be by that day 
remitted to the knowledge of an Assize on indictment, or may 
decline to pronounce any order.” 

But in every case where imprisonment has lasted for eighty 
days, and an indictment has been served upon the accused and 
he is kept in prison after the eighty days, then unless his trial 
be finally concluded before expiry of 110 days from the com- 
mitment until liberated in due course of law, or if he has been 
allowed to leave prison for any period, then before expiry of 
110 days in all of imprisonment, he must be set at liberty, and is 
free of the charge. The only exception to this rule is, that if it be 
shewn to the satisfaction of the High Court that the trial ought 
to be allowed to proceed after the lapse of the 110 days, in respect 
of illness of the accused, or absence of any necessary witness, or 
illness of a Judge or Juror, or other sufficient cause for which the 


1 Crim. Proc. Act, 1887, § 43. 
2 Ibid. 
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prosecutor is not responsible, the Court may order further 
imprisonment with a view to trial for such period or periods as 
may seem just.1 The power of extension conferred on the Court 
is not confined to cases in which an application for extension is 
made to the Court before the expiry of the 110 days, but may be 
exercised even where the accused has already been incarcerated 
for more than the statutory period, and the mental illness of 
the accused is a good reason for the exercise of the Court’s 
discretionary power.® 

Delay at the prisoner’s request would undoubtedly be held 
sufficient cause, but it should be recorded.® 

Where a Court was fixed for January 29th, and the 110th day 
was the 26th, an extension of the time was refused, it being held 
that if it were impossible to try the prisoner within the time, this 
was a matter for which the prosecutor was responsible, as he 
should have applied to have the trial fixed for an earlier date, or 
asked for a special sitting of the Court to be held within the 
time.* 

The rule stated above did not relate to the crime of treason, 
at least until 1945.5 All cases of treason are now to be indicted 
according to the same course and order of trial in every respect 
as if the person accused stood charged with murder.® 


1 Crim. Proc. Act, 1887, § 43. 

2 H.M. Adv. v. Bickerstaff, 1926, J. C. 65.—See also James H. L. Pennell, 
July 19th 1926, and William Wilson, February 27th 1942. 

3 It was always so held under the Act 1701, c.6. See Hume ii. 109, and case 
of Bell there.—Alison ii. 189 and 204.—Will Lawson, 1832, Bell’s Notes 162.— 
Thos. Hunter, 1838, 2 Swin. 1, note p. 7.—Alex. Alexander, 1839, Swinton’s 
Special Report, p. 46; Bell’s Notes 162.—Jas. Cumming, 1848, J. Shaw 17 (see 
minute, p. 34). 

4 H.M. Advocate v. William Macauley, 1892, 3 White 131. 

5 The Act 1701, c. 6, regulated this matter in treason cases. See Crim. Proc. 
Act, 1887, §§ 43 and 75. 

6 The Treason Act, 1800 (39 & 40 Geo. III. c. 93); and the Treason Act, 
1945 (8 & 9 Geo. VI. c. 44), § 1. 
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PRESCRIPTION OF CRIMES. 


There is no rule of law establishing a prescription of crime. 
But a prosecution may be barred by circumstances where a crime 
has been discovered and a long period of time (20 years) has been 
allowed to elapse to the prejudice of the accused person who has 
not absconded and against whom sentence of fugitation has not 
been passed. Where an accused has absconded it is, perhaps, 
the proper course that the prosecutor, to keep his right alive, 
should demand sentence of fugitation.® 

Many statutes limit the time for prosecution, e.g. the Riot 
Act, twelve months;4 the Night Poaching Act, six months in 
summary cases and twelve months in High Court cases;® the 
Criminal Law Amendment Act, 1928, twelve months.® It was 
held that a prosecution had commenced when the accused had 
been committed at the instance of the public prosecutor, and 
liberated on bail, although the indictment had not been served 
until after the time limit had expired.? In another case, where 
the accused had been indicted within the time, but owing to 
pressure of business the case was postponed, and a new indict- 
ment served beyond the period, it was held that a prosecution 
had been commenced.® 

In summary prosecutions proceedings are held as com- 
menced as at the date when a warrant to apprehend or to cite 
the accused is granted, provided that such warrant is executed 
without undue delay.® 


1 Sugden v. H.M. Adv., 1934, J. C. 103. 

2 Macgregor, 1773, M. 11, 146, as explained in Sugden supra. 

3 Ibid. See also Hume ii. 136-137; Alison ii. 97; More ii. 433. 
4 1 Geo. I. c. 5, § 8. 

5 9 Geo. IV. c. 69, § 4. 

6 18 & 19 Geo. V. c. 42, § 1. 

7 John M‘Nab, 1845, 2 Broun 416. 

8 Thos. Dearie, 1866, 5 Irv. 317. 

9 Summ. Jur. Act, 1908, § 26.—Robertson v. Page, 1943, J. C. 32. 
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PROSECUTORS AND THEIR TITLE. 


The Lord Advocate has the universal! and exclusive ® title 
to prosecute on indictment, which is the only form of solemn 
proceeding now running in his name.® Notwithstanding his 
resignation he remains in office until his successor has been 
appointed, so that indictments already raised continue in full 
force and effect and may be taken up and proceeded with by his 
successor. During the interregnum fresh indictments run in his 
name. Where he dies or is removed from office, indictments run 
in name of the Solicitor-General and may be taken up by the 
new Lord Advocate on his appointment.* 

In the High Court of Justiciary and the Sheriff Court the 
Lord Advocate may exercise his powers through Advocates- 
depute appointed by him.’ The High Court of Justiciary has 
also on occasion appointed a member of the Bar to be counsel for 
the Crown pro re nata.6 The Advocates-depute are by virtue of 
their commission vested with all the powers of the Lord Advocate 
as master of the instance. 

In the Sheriff Court the Lord Advocate appoints procurators 
fiscal,’ who conduct prosecutions by his authority and on his 
instructions.2 In the absence of the Procurator Fiscal the 
Sheriff may appoint a prosecutor.® 

Private individuals have a title to prosecute by Bill for 
Criminal Letters with the concurrence of the Lord Advocate 
where they can shew that they have been personally wronged by 
the crime or offence complained of,!® but this form of prosecu- 


1 Hume ii. 130 et seqg.—Alison ii. 83 et seg.—King’s Adv. v. Lord Dunglas, 
1836, 15S8., at p. 327.—Rintoul v. Scottish Insurance Commissioners, 1913, 7 Adam, 
at p. 216.—See also ‘‘The Public Prosecutor in Scotland,” by Lord Justice-General 
Normand, in “The Law Quarterly Review” for July 1938. 

2 Dunbar v. Johnston, 1904, 4 Adam 505.—Inverness-shire C.C. v. Weir, 
1938, J. C., at p. 15. 

8 Crim. Proc. Act, 1887, § 2. 

4 Ibid., § 3.—Halliday v. Wilson, 1891, 3 White 38.—John Lavelle, 1913, 
7 Adam 255.—[See also Law Officers Act, 1944 (7 & 8 Geo. VI. c. 25), § 2.] 

5 Hume ii. 132.—Alison ii. 86.—Crim. Proc. Act, 1887, § 3. 

6 H.M. Adv. v. Campbell, 1868, 1 Couper 182.—H.M. Adv., 1880, 4 Couper 325. 

7 The Sheriff Courts and Legal Officers (S.) Act, 1927 (17 & 18 Geo. V. c. 35), 
§ 1 (2). 

8 C.C. of Dumfries v. Phyn, 22 R. 538. 

® Macrae v. Cooper, 1882, 4 Couper 561. 


10 Hume ii. 119.—Alison ii. 99.—Rintoul v. Scottish Insurance Commissioners, 
1913, 7 Adam 210. 
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tion is seldom now resorted to. The High Court of Justiciary 
can dispense with, but cannot compel, the Lord Advocate’s 
concurrence. 

No private individual is disqualified to prosecute in respect 
of personal disability, except an outlaw.? A corporate body or 
company cannot prosecute alone without the names of its 
officials.* The injured party may prosecute whatever be the 
offence.* Where the injury is not direct, it depends upon 
circumstances whether there is a right to prosecute.® 

The right of relatives of the injured party to prosecute is 
limited to the case of atrocious crimes, such as murder and rape, 
or attempt to ravish.® In cases of rape, a husband or other near 
relative may prosecute although the woman decline to concur.’ 

Where the right to prosecute is conferred on individuals by 
statute, it is unnecessary to libel the statute giving the title.® 
As questions of title to prosecute under particular statutes 
depend on the terms of the statutes® and not on general 
principles of Criminal Law, the reader is referred to the text- 
books dealing with the statutes and with summary procedure. 

Private prosecutors must find caution to insist,’ and may be 
found liable in expenses if they fail in their prosecution." They 
may even, if the Court see cause, be ordained to pay damages to 
the accused.” The accused may call on the private prosecutor 
to take an oath of calumny.® A private prosecutor may disclaim 
a process which he has raised, and if he do so in sufficiently 
broad terms, may be excluded from prosecuting for the future. 

Where under statute prosecutions for offences must in certain 
circumstances be ‘“‘with the consent in writing of the Secretary 


1 J. & P. Coats v. Brown, 1909, 6 Adam 19. 
2 Hume ii. 125.—Alison ii. 106.—More ii. 432. 
8 Hume ii. 119.—Alison ii. 106.—Aitken v. Rennie, Dec. llth 1810; F.C, 
vol, 16, p. 78.—J. & P. Coats v. Brown, 1909, 6 Adam 19. 
4 Hume ii. 121—122.—Alison ii. 103. 
5 Hume ii. 119-120.—Alison ii. 100.—More ii. 431-432, 
6 Hume ii. 118-119, 122-123.—Allison ii. 104. 
7 Act 1612, c. 4—Hume i. 307—ii. 123. 
8 Emslie v. Paterson, 1879, 24 R. (J.) 77; 2 Adam 323. 
9 Rintoul v. Scottish Insurance Commissioners, 1913, 7 Adam 210. 
10 Hume ii. 127.—Alison ii. 113.—More ii. 432. 
11 Hume ii. 127.—Alison ii. 113.—More ii. 432.—Will. M. Borthwick, 1822, 
Shaw 71. 
12 Hume ii. 128.—Alison ii. 114.—More ii. 432. 
13 Hume ii. 128-129.—Alison ii. 114—115,—More ii. 432. 
14 Hume ii. 129—130.—Alison ii. 115. 
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“of State,” evidence of the consent is unnecessary and 
incompetent, and the statement of the Lord Advocate or his 
representative that it has been obtained is sufficient.1 


INVESTIGATIONS PRELIMINARY TO TRIAL. 


When an accused person is charged on petition the warrant to 
apprehend him and bring him before the magistrate for examina- 
tion usually includes warrant to search, and to cite witnesses for 
precognition and to produce documents. The duty of obtaining 
precognitions rests on the Procurator Fiscal, and it is the duty 
of all citizens to afford to the prosecution and to the defence 
information within their knowledge relative to the charge. In 
practice witnesses appear before the Procurator Fiscal for pre- 
cognition by request, but the Procurator Fiscal may cite them 
to attend, and if they fail to do so they may be apprehended and 
brought before the magistrate. The magistrate may put them 
upon oath if he see fit, and may commit them to prison if they 
refuse to speak. In these investigations, the ordinary rules of 
evidence, both as regards the competency of examining any 
individual (e.g. the prisoner’s wife) and the questions to be put, 
should be followed.4 Witnesses, whether upon oath or not, 
should not be precognosced in the presence of other witnesses.® 

Prior to a charge being made on petition, warrant to search 
and to cite witnesses for precognition may be obtained on an 
incidental application to the Court; ® and a person suspected of 
crime may be brought before a magistrate (other than the 
Sheriff) and committed to prison for examination.’ 


1 Stevenson v. Roger, 1915, S. C. (J.) 24; 7 Adam 571; Poll v. Lord Adv., 
1897, 1 F. 823. 

2 Monson, 1893, 1 Adam 114. 

8 Hume ii. 82.—Alison ii. 137-138. 

4 Alison ii. 138-139. 

5 Hume ii. 82.— Alison ii. 141. 

6 Summ. Jur. Act, 1908, §§ 17 and 21; superseding Forbes v. Main, 1908, 8. C. 
(J.), 46; 5 Adam 503. 

7 Summ. Jur. Act, 1908, §§ 8, 9, 17 and 24; M‘Phee v, Macfarlane’s Exr., 
1933, S. C. 163. 
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Where a person accused } desires to recover writings or other 
articles to be used at the trial, he may obtain a diligence by 
petition to the Court; and this either before or after service 
of indictment. 

Where it is necessary to search for stolen goods and the like, 
authority to do so is usually craved in the application for warrant 
to arrest, but a special search warrant may be asked for.* It 
should specify the things to be seized and the places to be 
searched. A warrant to “break or force open all shut and 
“lockfast places” is illegal.4 A warrant may be granted to 
search repositories of a person charged with a crime, for articles 
tending to establish his guilt.* A warrant to search the reposi- 
tories of a person who had never been charged with the offence 
under investigation, for certain written documents, ‘‘and all 
‘other articles tending to establish guilt or participation of said 
“crimes,” without the application being limited even to articles 
tending to establish guilt against him is illegal. In executing a 
search-warrant, officers must proceed generally on the rules 
applicable to warrants to arrest.’ 

All articles connected with a crime, except documents, are 
in practice individually labelled when taken possession of by the 
authorities, the labels being attached by cords sealed to them, 
and all persons to whom they are shewn in the preliminary 
investigations are called on to sign the labels, that they may the 
more readily identify them at the trial.2 In the case of docu- 
ments the signatures are placed upon the documents themselves. 
But although these precautions are usual, they are not indispens- 
able nor are the statements written on labels or articles binding 
upon the prosecutor.® 

It is contempt of Court for any person to publish comments 
on a pending trial, and a petition may be presented to the Court, 
praying the Court to prohibit the publication of any statements 


1 Hume ii. 402.—Alison ii. 622-623.—Geo. Cameron, 1832, Bell’s Notes 285. 

2 Hume ii. 393. 

8 Alison ii. 145-146. 

4 Hume ii. 78.—Alison ii. 147.—Webster v. Bethune, 1857, 2 Irv. 596. 

5 John Porteous, 1867, 5 Irv. 456. 

6 Bell v. Black and Morrison, 1865, 5 Irv. 57.—Forbes v. Main, 1908, 5 Adam 
503. 

7 Hume ii. 80.—Alison ii. 146-147. 

8 Hume ii. 83. 

9 Joseph Mulholland, 1844, 2 Broun 172. 
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relative to the alleged crimes until the close of the proceedings, 
and the Court will prohibit the publication of any prejudicial 
matter. 

An accused person has no right to demand that all the 
results—material and immaterial—of investigations made by 
the Crown Office in preparation for his trial should be com- 
municated to him.? 

Written charges of crime made to the police, the precognition 
taken by the Procurator Fiscal, the communications between 
him and the Crown Office relative to the investigation, and in 
general documents in the custody, or under the control, of the 
Lord Advocate as public prosecutor are, in the public interest, 
protected against disclosure.2 The Court, although it has 
power to do so, will not readily overrule an objection to disclose 
such documents when made by the Lord Advocate in the public 
interest. 


INDICTMENT. 


PROSECUTION by indictment is the privilege of the Lord Advocate, 
and is the sole form now used by him, or those authorised by 
him. An indictment sets forth: (a) the name and address of 
the person accused, (b) the name of the Lord Advocate, (c) the 
time, (d) the place, (e) the acts constituting the crime charged, 
( f) any aggravations of the crime, (g) the list of productions, and 
(h) the list of witnesses. 

The accused may be named in the indictment by the name 
given by him when examined on declaration,® or by the name 
under which he has been committed to prison until liberated in 
due course of law.6 Where he is in prison when the indictment 
is served it is sufficient to design him as prisoner in that prison.’ 


1 Smith v. Ritchie & Co., 1892, 20 R. (J.) 52; 3 White 408.—Cowie v. Outram 
& Co. 1912, 8. C. (J.) 14; 6 Adam 556. 

2 Slater v. H.M. Adv., 1928, J. C. 94. 

8 Arthur v. Lindsay, 1894, 1 Adam 582.—Donald v. Hart, 1844, 6 D. 1255. 
—Sheridan v. Peel, 1907, S. C. 577.—Rogers v. Orr, 1939, S. C. 492. 

4 Crim. Proc. Act, 1887, § 2, and Schedule A. 

5 Ibid., § 4. 

6 Summ. Jur. Act, 1908, § 77 (1). 

7 Hume ii. 159-160.—Alison i. 224.—John Kidd, 1837, Bell’s Notes 170.— 
Mary Maclean, 1863, 4 Irv. 449. 
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It is not necessary to set forth any other name by which he may 
be known or any other address or designation. If he has been 
liberated on bail he may be indicted under the name, and as at 
the domicile of citation, given in the bail bond. If he has 
never been apprehended he may be indicted under the name by 
which he was known, and designed as of his last known address.° 
The identity of the pannel with the person named in the indict- 
ment is a matter of fact which may be proved by witnesses.4 

The indictment proceeds in the personal name of the Lord 
Advocate for the time being, who is designed simply as His 
Majesty’s Advocate.5 

Where an exact time is not of the essence of the charge a 
statement of time within a particular calendar month implies a 
latitude of three calendar months commencing with the first day 
of the calendar month preceding, and ending with the last day 
of the calendar month succeeding that particular month. Thus 
if a crime is indicted as having been committed on 15th June— 
or during the period between 5th and 15th June—the prosecutor 
has an implied latitude extending from Ist May to 31st July. 
But if a crime is indicted as having been committed during a 
period falling within two or more calendar months—as during 
the period between 28th May and 5th June—there is no implied 
latitude, because it is impossible then to ascertain to which three 
calendar months the implied latitude should extend.? Exact 
time may be of the essence of the charge where the offence can 
only be committed on a particular day of the week,® or between 
particular hours of the day,® or against a person of a particular 
age, or where there is a time limit to proceedings being taken,’° 
and in such cases the latitude of time may not be implied.“ 

Where the prosecutor requires a greater latitude than three 

1 Crim. Proc. Act, 1887, §§ 4 and 13. 


2 Court of Justiciary Act, 1868 (31 & 32 Vict. c. 95), § 18. 
8 Crim. Proc. Act, 1887, § 26; Monson and Sweeney, 1893, 1 Adam 114 and 


392. 
4 Jane Watson, 1859, 3 Irv. 315.—Burnside, 1863, 4 Irv. 440; Crim. Proc. Act, 


1887, § 68. 
5 Crim. Proc. Act, 1887, § 2, and Schedule A. 
6 Crim. Proc. Act, 1887, § 10; Hume ii. 221; Alison ii. 251-253. 
7 Creighton v. H.M. Advocate, 1904, 4 Adam 356. 
8 Paterson v. Macdonald, 1894, 1 Adam 366. 
9 Drummond v. Latham, 1892, 3 White 166. 
10 Creighton v. H.M. Advocate, 1904, 4 Adam 356.—Andrew Philp, 1890, 
2 White 525. 
41 Crim. Proc. Act, 1887, § 10. 
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months it must be taken expressly in the indictment. It is not 
necessary to set forth in the indictment the reasons for taking 
the exceptional latitude, but the Court will, if satisfied that the 
exceptional latitude is not reasonable in the circumstances of 
the case, give such remedy to the accused by adjournment of 
the trial or otherwise as may seem just.t 

There are many cases in which the greater latitude is per- 
missible,? such as a series of thefts? by a shopman? or servant; ® 
or by a constable in charge of premises;® or by a person in 
co-operation with the owner’s son;” or appropriations by a clerk 
sent to collect accounts;® or thefts of sheep; ® or appropriation 
of articles given to clean or repair;’® or articles obtained by 
fraudulent misrepresentations; or concealment of effects by a 
bankrupt;? or cases of incest; or unnatural offences; 14 or 
crimes committed at sea.® A libel charging cruelty to a child “at 
‘“‘many different times between the Ist of July 1838 and the 17th 
“of April 1839, the particular times being to the prosecutor 
“unknown,” was sustained.4® Unusual latitude is permissible 
where there is a long interval before the trial, so that witnesses 
cannot be expected to remember exactly.” In reset, the time 
need not be stated particularly,/* but some statement is indispens- 
able,’® although it may be sufficient to say that the time is 
unknown. Unusual latitude is only admitted from necessity, 


1 Crim. Proc. Act, 1887, § 10.—Hector Mackenzie, 1913, 7 Adam 189.—Ogg, 
1938, J. C. 152. 
2 Alison ii. 254-255.—Rob. Smith, 1842, 1 Broun 134.—Jas. T. Creighton, 1842, 
1 Broun 429. 
3 Alex. Law, 1831, Bell’s Notes 217.—Jas. Macintosh, 1832, Bell’s Notes 217. 
—Henry Creighton, 1876, 3 Couper 254. 
4 Hume ii. 222.—Thos. B. Harper, 1840, Bell’s Notes 216. 
5 Dawson v. Maclennan, 1863, 4 Irv. 357.—Alex. Fraser, 1835, Bell’s Notes 
215.—Janet Drummond, 1832, Bell’s Notes 216. 
6 Alex. Glennie, 1864, 4 Irv. 536. 
7 Will. Cattanach, 1838, 2 Swin. 189; Bell’s Notes 216. 
8 John Rae, 1854, 1 Irv. 472. 
9 Andrew Hempseed, 1832, Bell’s Notes 215.—Geo. Douglas, 1865, 5 Irv. 53. 
10 Elizabeth Warrington, 1831, Bell’s Notes 216. 
11 James Hill, 1879, 4 Couper 295. 
12 William Thiele, 1884, 5 Couper 443. 
18 Hume ii. 222-223; A. E. 1937, J. C. 96. 
14 Hume ii. 223. 
15 Hume i. 483. 
16 John Craw, 1839, 2 Swin. 449. 
17 Hume ii. 223-224.—Alison ii. 257.—Jas. Stewart, 1875, 3 Couper 147. 
18 Hume ii. 221.—Alison ii. 255.—Chas. Macdonald, 1888, 1 White 593. 
19 Rob. Wylie, 1820, Shaw 49. 
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and any excess will be checked.1 Where a schoolmaster was 
charged with improper conduct towards female pupils over a 
long period, it was held that latitude might be allowed, but that 
the period applicable to each pupil should be separately 
specified.” 

The effect of the latitude of time, implied or express, is that 
the person accused may, in the ordinary case, be convicted of the 
crime charged irrespective of its date within the latitude. Where, 
however, the accused leads evidence in support of a special 
defence of alibi applicable to part of the time within the latitude, 
and the evidence for the prosecution is unspecific as to the date 
of the crime, it is to be presumed that the defence meets the 
charge, and that the evidence in support of the crime relates to 
the period of time to which the alibi applies, so that the question 
for the jury is, Which proof outweighs ? 4 

A locus for the crime must be set forth in the indictment.® 
Where the actual place is not of the essence of the charge a 
latitude of vicinity is implied—so that there is impliedly added 
to the word ‘‘at,’’ or to the word “‘in,’’ the words ‘“‘or near,”’ 
or the words ‘or in the near neighbourhood thereof,’ or 
similar words. Where the circumstances of the offence charged 
make it necessary to take an exceptional latitude in regard to 
place, such latitude may be allowed.’ It is not indispensable 
that the parish in which an offence is committed should be 
specified, if the locus be otherwise sufficiently described, but 
if the parish is stated it should be stated correctly.2 The 
specification of the locus must be sufficient to enable the 
jurisdiction of the Court to be determined.® 


1 Hume ii. 224.—Alison ii. 256-257.—Alex. Wilson, 1856, 2 Irv. 409.—Ogg, 
1938, J. C. 152. 2 Hume ii. 224.,—Alison ii. 256. 

8 William Carlyle, 1839, 2 Swinton 392. 4 Hume ii. 221, 413. 

5 Lauder v. M‘Dougall, 1887, 1 White 327.—Mackintosh v. Metcalfe, 1886, 1 
White 218.—Geo. Arrol, 1869, 1 Couper 250,—Maxwell v. Morrison, 1860, 3 Irv. 
592. 

6 Crim. Proc. Act, 1887, § 10. 

7 Ibid.—See also Geo. Douglas, 1865, 5 Irv. 53; Alex. Watson, 1875, 3 Couper 
214. 

8 Hume ii. 210.—Mitchell v. Campbell, 1863, 4 Irv. 257.—Maxwell v. Morrison, 
1860, 3 Irv. 592. 

9 D.C. for Kelso District of Roxburgh v. Fairbairn and Ferguson, 1891, 3 
White 94.—Ross v. Boyd, 1903, 5 F. (J.) 64; 4 Adam 184.—Christie v. Stevenson, 
1907, S.C. (J.) 100; 5 Adam 382.—Connell v. Mitchell, 1909, S. C. (J.) 13; 5 Adam 
641.—Rutherford v. Townsville, 1901, 4 F. (J.) 15; 3 Adam 510.—Macmillan v, 
Grant, 1924, J. C. 13. 
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Where the locus is a street, it is not necessary to specify the 
part of the street.1_ An objection that the locus was described 
as ‘‘an entry or common passage” in a street, there being several 
entries, was repelled, the Court holding that ‘West Nicolson 
‘Street, or one or other of the passages leading from it,’ would 
have been sufficient, and that the words used were in substance 
thesame.? Such a specification as “‘a field on the farm of Mount- 
“pleasant, in the parish of ——,” ete., is sufficient,® and it is not 
necessary to give the names of particular fields on a farm.4 A 
country locus is often specified by reference to the Ordnance 
Survey. 

An exceptional latitude in locus may be taken by libelling, 
after a particular place, the words “‘or elsewhere” in a wider 
area, provided the wider area is within the Court’s territorial 
jurisdiction.5 This rule applies to embezzlement,® reset of theft,’ 
pocket picking,’ theft from intoxicated persons,® crimes com- 
mitted at sea,! subornation of perjury," and thefts of goods on 
their way from one place to another.” But where the thief is the 
custodier of the goods, care must be taken to specify the place 
where they were delivered to him. Latitude is allowed in the 
case where domestic animals may have strayed,“ or may have 
been stolen by a person hiring them, in which case the prosecutor 
cannot know where the guilty purpose was formed and carried 
out.© Thefts of fish from nets, or of nets, are cases where latitude 
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is also allowable, as the nets might have drifted before the theft 
took place.1_ A very considerable latitude is allowable in the 
case of theft of a found article, as it may be difficult to specify 
the place where the innocent possession changed into felonious 
appropriation.” In forgery and threatening letter cases, the 
prosecutor is not now compelled to state the place of the forgery, 
or of the writing,® provided he specify the place of the using or 
uttering.4 In the case of uttering, considerable latitude may be 
permissible. Where a forged writing is posted, the prosecutor, 
if he cannot prove the posting, may take such latitude as will 
enable him to make out his case by proving the reception of the 
writing by the person to whom it was addressed.® 

Crimes involving a tract of time, such as rebellion, conspiracy, 
mobbing, enticing men to enlist in foreign service, and the like, 
are cases where latitude in stating the locus is allowable.6 And 
in concealment of pregnancy, it is sufficient to set forth the 
place of birth and aver the previous concealment, without 
specifying the places at which the accused may have been 
during its continuance.’ 

If the circumstances of the discovery of a crime make it 
difficult to fix the locus, the same allowance will be made. Ina 
case of murder, the place where the body is found may be far 
from the place of the murder.’ But the allowance to be made is 
in the discretion of the Court. A great latitude will not be 
permitted, unless it is thought reasonable in the particular case.® 

When the prosecutor requires to take an exceptional latitude 
of place, it is not necessary for him to aver that the particular 
place is to him unknown, or to set forth the circumstances 
which make the latitude necessary; but if such latitude prove 
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to have been unreasonably taken, the Court may give a remedy 
by adjournment of trial or otherwise.t 

Where several acts make up the offence, as where a forged 
document is given to an agent to be uttered, the place of the 
completion of the offence must be set forth.2 But if that place 
be given, the place where subsequent consequences happen need 
not be set forth. Thus, in case of murder, it is sufficient to say 
that the deceased was murdered, although his death may have 
happened at a different place from that of the offence. In the 
case of a continued crime, such as an assault, the locus of which 
is changed by the flight of the injured party into a house, whither 
he is followed and again assaulted, if the description of the 
second locus be incorrect, no proof in regard to it will be allowed. 
And this holds although the description be unnecessary, and the 
words ‘‘an adjoining house’’ would have been sufficient. Nor 
will the prosecutor be heard to plead, that having described the 
locus of the commencement of the crime correctly, an error 
in the description of the place where it was continued is un- 
important. Where a crimen continuum is committed partly 
in Scotland and partly in another country, it is not a good 
objection to an indictment that the locus of some of the acts done 
in carrying out the offence is set forth as being in the other 
country,® and evidence may be led in support of such acts as 
bearing on the substantive crime charged.® 

A statement of the locus of the act done may not be sufficient, 
if fair notice to the accused requires that some other place be 
specified. Thus a charge of selling tickets in a lottery was held 
insufficiently libelled, there being no statement of where the 
lottery was to be held, but only a statement of the place where 
the tickets were sold.” 

The statements of time and place having been made, it is not 
necessary to repeat them, if there be occasion to refer to them 
again. Such words as “then and there,” or “said time and | 
“place,” suffice. Where two crimes were charged alternatively, 
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and the first was libelled as committed at one or other of two 
places, while the alternative charge stated the locus as ‘‘place 
“above libelled,’’ these words were held to embrace the whole 
previous statement. But where the accused was charged with 
assaulting a person in Gallowgate Street, dragging him into 
Barrack Street, and ‘‘then and there” robbing him, the charge 
of robbery was held to be confined to Barrack Street.2. Where 
the charge is continuous, as in a case where the birth of a child 
and its immediate murder are detailed, the words ‘‘then and 
“there,” or “‘immediately or soon after the birth of the said child,” 
are quite sufficient to couple the murder with the time and 
place of the birth. Again, where alternative modes of committing 
the same offence are charged, the words ‘‘then and there,”’ in the 
latter alternative, sufficiently refer to the statement of time and 
place at the outset of the first charge, although other places have 
been mentioned in the narrative of that charge. Thus, where 
the accused was charged with giving birth to a child at a certain 
time and place, and thereafter throwing it from a window, so that 
it fell on an outhouse in another street, and then proceeded to 
charge alternatively, ‘“‘or you did then and there,’’ etc., the 
objection that the word ‘‘there’’ must be held to apply not to the 
place first set forth, but to the other street, which had been last 
mentioned, was overruled.’ 

The method of libelling a charge of crime is governed by 
the Criminal Procedure Act, 1887. In the full bench case of 
James Swan,’ convened to consider whether an indictment was 
irrelevant in respect that the acts charged were not averred 
to have been committed falsely and fraudulently, the general 
effect of the Act was discussed, and was explained by Lord 
Justice-Clerk Macdonald as follows: “It is obvious that the 
‘main intention of the Act was to put an end to the syllogistic 
“form of indictment which contained major and minor pro- 
‘positions, the major proposition setting forth that a certain 
“thing or course of action was a crime, and the minor accusing 
“the prisoner of having done what was named in the major by 
“doing certain acts described in the subsumption which the 
‘prosecutor alleged amounted to the crime named in the major 
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‘‘proposition. The object in view in the passing of the Criminal 
“Procedure Act, inso far as it relates to the libelling of the charge, 
“‘was to bring the indictment down to a statement of acts done, 
“leaving it to the Judge to direct the jury as to what crime was 
“constituted by those acts if the jury find them to be committed. 
“It was not, however, the intention of the Act of Parliament 
“that the accused should not be able to imply from the words 
‘of the indictment that a crime according to the law of Scotland 
“had been committed. But the Act by its clauses and the 
“illustrations in the Schedule indicates that in the ordinary case 
‘“‘the statement by the prosecutor is to be limited practically 
“to acts done. The only cases in which anything further is 
“required are, first, these in which the acts done must be followed 
“by special consequences in order to constitute the crime 
‘charged; and, second, these cases in which the nature of the 
“crime may vary according to the state of mind of the per- 
*‘petrator being either a directly malicious state, or one culpable 
‘in a minor degree only. An instance of the first is the case of 
““crime by bodily violence. ‘The consequence in a case of violent 
“assault might be death or injury. It is necessary in such a 
‘““case to state whether death or only injury resulted. An 
“‘instance of the second class of cases is the crime of fire-raising, 
“‘where there may be a criminal intent or only a culpable fault. 
“The prisoner, therefore, in cases of fire-raising, is entitled to 
‘“‘have information whether his offence is alleged to have been 
“done by him ‘wilfully’ or only ‘culpably and _ recklessly.’ 
“With the exception of these two classes of cases, I know of no 
“‘elass of crimes in reference to which it is necessary under this 
“statute and its schedule to do more than to state the acts 
“which are alleged to have been done.” 


It shall not be necessary in any indictment to specify by any nomen 
juris the crime which is charged, but it shall be sufficient that the 
indictment sets forth facts relevant and sufficient to constitute an 
indictable crime.1 


The object of this section was to abolish the major proposition 
of the old form of indictment, and to make it sufficient to charge 
merely the doing of certain acts by the person accused. Under 
the old practice the question on relevancy had been—Whether 
the statement of acts done by the accused was relevant and 
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sufficient to constitute the crime specified in the major proposi- 
tion. Since 1887 the question has been—Whether the state- 
ment of acts done by the accused is relevant and sufficient to 
constitute an indictable crime.? 

The object of a specification of facts is twofold: first, that 
the accused may be sufficiently informed of what is laid to his 
charge; * and second, that the Court may be put in a position to 
judge of the relevancy of the charge,* and, in the event of con- 
viction, to apply the appropriate punishment.® 

The indictment must set forth all the essential ingredients of 
an offence. If an indictment for concealment of pregnancy 
avers concealment only, and omits the other requisite of the 
child being found dead or being missing, it is irrelevant. If a 
charge of selling loaves of light weight states only that the 
accused sold, or exposed for sale, loaves, “‘representing them to 
“be of a specific weight, but which loaves were of light or 
“deficient weight,” the charge is bad, as it fails to set forth what 
the representation as to weight was in reference to which the 
lightness of weight was ascertained.’ If a charge of making a 
false statutory return is to be specified, it is not enough to state 
what the return made was, and to say that it was false, it must 
be stated how it was false,’ by stating what the truth was. 
Where the age of the injured person is an essential part of the 
offence, that should be stated positively, and not by figures 
inserted parenthetically after the name.® Any special aggrava- 
tion of the offence charged, if it is to be taken into account in 
fixing punishment, must be specified in the indictment, but on 
the other hand it is not the business of the prosecutor to specify 
facts which it may be the interest of the accused to establish.” 

It is sometimes sufficient to libel a crime without specifying 
the modus, as in the instance, ‘‘ you did steal a shawl.’’™ In other 
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cases it may be necessary to libel the modus, as in the statutory 
form, “‘youdid assault A. B. and compress his throat and attempt 
“to take from him a watch and chain.” In the offence of 
culpable and reckless conduct to the danger of the lieges it is 
essential to detail the conduct sufficiently to enable the Court 
to determine whether it could be criminal, and also to specify 
persons who were endangered thereby.1 The same is true of the 
offence of indecent exposure to the annoyance of the lieges.? 

The specification of modus may vary with circumstances. A 
notable example of this is the case of breach of the peace. What 
might be a sufficient averment of a breach of the peace, if the 
locus was a church, and the time that of divine service, might be 
totally insufficient if the place was a public-house and the time a 
public holiday. Thus, a charge that at a religious meeting a 
man conducted himself “‘in a riotous, outrageous, and disorderly 
‘“‘manner, by shouting and screaming at the top of his voice,” 
by which a meeting then being held was interrupted and dis- 
turbed,”’ was held relevant.? On the other hand, a charge that 
at a meeting of electors the accused insisted on making a speech, 
and when called to order by the chairman, refused to obey him, 
and did behave in an excited and disorderly manner, and 
interrupt, obstruct, and disturb the meeting, to the annoyance 
and alarm of those present, was held irrelevant. Again, a 
charge that the accused, in an open street on Sunday evening, 
‘did loudly read, sing, pray, and preach”’ for half an hour, by 
which a large crowd was collected, and the residents and others 
in the neighbourhood were annoyed and disturbed, was held 
irrelevant.® In contrast to this case, a charge that the accused, 
in defiance of a proclamation of the magistrates forbidding 
processions, did march in procession, “‘singing and shouting at 
“the top of their voices, waving their arms and gesticulating 
“in a grotesque manner,” and did make ‘“‘a great noise and 
“disturbance, by all which the lieges were annoyed and dis- 
“turbed, a large crowd of people collected, and the orders of the - 
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“said provost and bailies defied and set at nought,” was held a 
relevant charge of breach of the peace. 

The statement of the modus should be in the form of assertion. 
Cause and effect should be clearly stated, and it is not good 
pleading to aver, for example—“ you did assault A., his face being 
“cut and bleeding.” ® An argumentative statement of circum- 
stances is also undesirable. Thus a charge which set out that, 
“having. . . within the Inn. . . found in money one pound, 
“you did deny having found the same and did appropriate and 
“thus steal the same,” was held to be irrelevant.’ Although a 
charge which set out that “you did. . . insert your hand in 
“said receptacle with intent to steal therefrom’? has been 
sustained as a charge of attempted theft, it has been emphasised 
that the statutory forms of charge ought to be adhered to.4 

The rule as to specification is sometimes relaxed where one 
crime is charged merely as an incident of another and more 
comprehensive offence. It is not necessary that there should be 
so elaborate a statement of the assault committed by a mob in 
an indictment for mobbing and rioting as would be required in 
an indictment for assault alone. It is sufficient to describe the 
assault at large.® Again, in cases of illegal conspiracy, where 
other crimes are charged as resulting therefrom, it is not necessary 
that these be described with the same elaboration as if they 
stood alone.® 

It is not a relevant charge of murder to libel that the accused 
placed a child in a ditch, and left it there exposed, in con- 
sequence whereof it died, because the difficulty of holding the 
single word “‘exposed”’ to imply murder is not to be obviated by 
the use or implication of the words “wilfully, wickedly, and 
**feloniously.”’? Where acts of assault are libelled, as also that 
the victim was injured and unconscious when exposed, the charge 
might be good, but specific statements should be made in the 
indictment of all facts connected with the exposure.® If the 
statement of the acts libelled does, according to its language, 
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fairly describe what is an offence, it is not a good objection to 
the charge that it might be possible to conceive an innocent act 
falling within the words, ‘‘if taken literally and without regard 
“to the plain meaning as used.” } 

The party injured must be named and designed,® except where 
this cannot be done, as in the case of a murdered person being 
an unknown foreigner, or the body being so disfigured as to be 
unrecognisable; or the case of an act of piracy, where names 
cannot be ascertained, or the like.2 In the statement of an 
offence against the Truck Act committed by means of a contract 
entered into by an agent it has been held that the name of the 
agent must be stated.* 

No rules can be given as to the specification necessary in 
the description of officers and their duties, or the details of an 
employment, or the like. Where the accused is charged with 
committing an offence while acting in a capacity the duties of 
which are of a known character, it is not necessary to specify 
them. A teller of a bank is sufficiently described by that name, 
without any detail of his duties. But when the name of an 
office or employment has no known signification, the mere name 
gives no information whatever. A specification must be given 
of anything which the prosecutor intends to found upon as 
falling within the duties of the office. But if this be given, it is 
not a good objection to relevancy that what is set forth to have 
been the accused’s duty, was not his duty, that being a question 
of proof. This rule, of course, applies only in a reasonable 
sense, where the species facti have ostensibly a relation to the 
office. A libel would be irrelevant which set forth as the duties 
of an office, things which had no possible connection with it. 
“It will not do to allege a thing to be the duty of a particular 
“individual. The duty must be such as reasonably springs 
‘‘from the relation of the persons to one another.”’? 

Whatever has once been sufficiently described, need not, if 
afterwards referred to, be again described, it being sufficient to 
speak of “‘said ship,” “‘the property above libelled.”’ This 
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holds although the repetition occur in a charge distinct from 
that in which the thing was first mentioned. 

The question as to the sufficiency of details or of particular 
expressions is one of circumstances. There are many illustra- 
tions of the necessity of punctiliousness in some and the allow- 
ance of greater generality in other cases. For instance, if the 
charge be one against a schoolmaster of assault in respect of an 
improper application of corporal punishment to a pupil, it should 
not be libelled as a common assault, but the relationship 
between the accused and the person assaulted and the circum- 
stances under which the assault took place ought to be set forth, 
although the failure to do so may not make the statement 
irrelevant as a charge of an unaggravated assault.2. The follow- 
ing are illustrations of objections to the general structure of 
the charge which have been overruled. Where it was alleged 
that the accused by violence tried to compel a sailor to work, who 
was too sick to do so, the objection that the nature and extent 
of the sickness should have been given was repelled.? In a 
charge of drugging, the objection was repelled that the words 
“and did prevail on him to drink the same,” were too vague.* 
A charge of attempt to kill by suffocating was sustained, which 
described the act as done by placing certain articles ““upon and 
“above the whole, or part of the person of the said child.’’ ® 
Where the accused was charged that it was his duty to use, and 
to see that his workmen used, all requisite precautions in a 
certain operation, and that the act done was done by him or by 
his workmen, without his using the precautions, or seeing that 
they were used, the objection that the workmen should be 
named, was repelled. Where the accused was charged with 
adding to a chain links “of an improper shape or construction, 
and with defective materials, and with insufficient workman- 
“ship, . . . so that the same was in an unsound and insufficient 
“condition, and dangerous”’—the objection that the libel did 
not specify in what respect the shape or materials or workman- 
ship of the links were defective, was repelled.’ Where a libel 
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stated that the accused, being a station-master, was improperly 
absent from his station, and that had he been there, and seen 
the condition of a particular train, his experience would have 
enabled him to know what an inexperiertced porter, who was 
left at the station, did not know—the objection that it was not 
specified what he would have seen to inform him, was repelled, 
on the ground that his fault was alleged to be absence, and that 
as the onus of proving that his absence did not cause harm lay 
on him, he could suffer no injury by the want of specification 
alleged. Where the accused was charged with failing to warn 
certain persons who were entering a diving bell, of which he 
had the oversight, that it was in an unsafe position, the objection 
that it was not specified that he was present when they were 
actually entering the bell, was repelled. The indictment set 
forth that when they were “proceeding to take their places,”’ 
he was “present and cognizant of these proceedings.” ® An 
objection to a charge of embezzlement of certain quantities of 
flour by a manager of a mill, because it was not specified what 
was the total amount from which he embezzled the quantities, 
was repelled.2 Where the charge was fraudulent bankruptcy, 
the objection that expressions such as “‘he had considerable 
“‘funds in money, and goods to a large value, and that debts to 
‘“‘a large amount were due to him,” were too vague, and that a 
statement that the accused ‘“‘had declared himself insolvent”’ 
was insufficient, as it should have been stated when, how, and to 
whom he had declared it, was repelled.4 An objection to a 
charge of child-murder that the cause of death was said to be 
fracture of the skull, and not strangulation, and that therefore 
the words, ‘‘did grasp and compress the throat of your said 
“child,” should be struck out, was repelled. 

Where an indictment bore that an individual had “‘paid”’ 
a sum to the accused, which the latter stole, the objection that 
““paid”’ could only mean that the money was paid as a debt due 
to the accused, and that therefore he could not be charged 
with stealing it, was repelled; it being held that, although the 
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expression was awkward, the obvious meaning of ‘“‘paid” 
taken in connection with what followed, was, that the money 
had been only delivered to the accused. In another case 
the word “produce,” used in reference to the affidavits in 
a sequestration, was objected to as not being sufficiently 
specific, but the objection was repelled, the word being one of 
well understood technical signification.? In a case of perjury 
in an oath in bankruptcy, where it was objected that the word 
“estate” was used instead of ‘‘state,”’ in speaking of the “‘state 
“of affairs,” it was held that the true question was whether the 
statement set forth in substance the statutory oath of a bankrupt 
which could have been sustained against the objections of 
creditors, and the Court holding that it did so, repelled the 
objection.’ 

The following are cases in which objections to the specification 
have been sustained on general grounds, such as vagueness or 
ambiguity. Where a libel for culpable homicide, charged an 
accident as having occurred “‘in consequence of your not taking 
“the necessary means and precautions to prevent danger’’; these 
words were held irrelevant, as they did not explain the 
delinquency.4 A charge of driving “recklessly or negligently” 
is bad.5 Where a charge of culpable homicide contained an 
alternative, ‘“‘or did culpably and recklessly use a sword or 
“cutlass,” the charge was held irrelevant, as not implying 
anything criminal, the sword not being said even to have been 
drawn, and the word ‘‘use”’ being too vague.* A charge of theft 
of turnips was held irrelevant, it being averred that the accused 
put sheep to feed on another man’s turnips, and then that he 
stole... ‘‘a quantity of turnips,” on the ground that the 
averment about the sheep made it uncertain whether it was 
intended to charge theft by the feeding on the ground only, or by 
actual removing of turnips, or both.” A charge of uttering a 
forged bill was held irrelevant, where the species factr set forth 


1 John Macleod, 1858, 3 Irv. 79. 

2 Reuben Brooks, 1861, 4 Irv. 132. 

3 Dawson v. Maclennan, 1863, 4 Irv. 357. 

4 Wm. Dudley, 1864, 4 Irv. 468. 

5 Connell v. Mitchell, 1912, 7 Adam 23.—See also Archibald v. Keiller, 1931, 
J.C. 34. 

6 Thos. Phillips, 1863, 4 Irv. 385. 

7 Alex. Robertson, 1867, 5 Irv. 480.—See also Campbell v. Maclennan, 1888, 
1 White 604. 
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were that the accused, having forged several names upon a bill 
stamp, and written £50 in figures upon it, uttered it as genuine 
by delivering it to a teller at a bank, “in order that a bill of 
“exchange for £50 sterling might be written above the aforesaid 
“subscriptions on the face of the said stamped paper, and be 
‘discounted or cashed.’”’ It was held that these last words did 
not necessarily imply that it was to be discounted or cashed by 
the teller.1 But the addition of the words “‘by the said A. B.,” 
to the words ‘‘be discounted or cashed,’’ would have made the 
charge relevant.? A charge of fraudulently obtaining lodgings 
and food was held irrelevant, because although it was stated that 
the accused made false statements, and that the person provid- 
ing the lodgings and food was deceived thereby, it was not made 
clear that the falsehoods were told in order to obtain the 
fraudulent advantage.® <A charge of theft was held irrelevant 
which set forth that the accused stole a locked chest, and then 
that they did break it open and steal certain articles from it, on 
the ground that if the accused stole the locked chest they also 
necessarily stole its contents, and could not steal them again.* 
But this rule may not apply in a statutory case. Where a 
statute declared it a special offence to steal a letter out of a 
post-bag in one section, and a special offence to steal money 
out of a letter in another section, a libel was held relevant 
which charged contravention of both sections by first stealing 
a letter which contained money, and then opening it and 
stealing the money.® But where a by-law may be con- 
travened in a variety of different ways, the complaint must 
specify the particular mode of contravention which it is proposed 
to prove against the accused.® 

The following are instances of indictments held objectionable 
in consequence of the use of uncertain terms: In a case of child 
murder, the difficulty of putting a fixed meaning on the word 


1 Michael Steedman, 1854, 1 Irv. 363. 

2 Same case, 1854, 1 Irv. 369. 

3 Jas. Wilkie, 1872, 2 Couper 323.—See also Margaret Sharp, 1874, 2 Couper 
543. 

4 Jas. Stuart, 1842, 1 Broun 260; Bell’s Notes 8.—See David Walker, 1836, 1 
Swin. 294; Bell’s Notes 209—where, in a similar case, it was held that the locus 
delictt was the place where the box was taken, not the place where it was sub- 
sequently broken open. 

5 Henry Goldwyre, 1856, 2 Irv. 494.—Alex. Mackay, 1861, 4 Irv. 88. 

6 Drummond v. Macmillan, 1896, 24 R. (J.) 1; 2 Adam 193. 
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“expose,”’ when taken by itself, was fatal In a case of culpable 
and reckless fire-raising, a statement that the accused did 
“allow’”’ a light to come in contact with a certain article was held 
irrelevant.? A charge of uttering a piece of paper resembling a 
bank-note, by delivering it to certain persons, “‘in order to be 
‘“‘exchanged”’ for genuine money, was held not relevant, as the 
mere delivering of the paper ‘“‘in order to be exchanged”’ did 
not imply that it was delivered “‘as genuine,’ which might have 
been implied in the case of a paper said to be a forgery. Where 
the accused was charged with culpable homicide, in so far as by 
the violence of an assault he was committing upon his wife, he 
did ‘‘force or cause”’ his wife, ‘“‘when in a state of alarm or 
“excitement,” to compress or squeeze a child in her arms, the 
words ‘‘force or,’ and the words ‘‘when in a state of alarm or 
“excitement,’’ were struck out on objection, and it was then held 
that the charge setting forth simply that he did ‘“‘cause”’ his 
wife to compress the child was relevant, as implying that she 
was physically compelled to compress or squeeze the child.4 In 
a charge of culpable homicide the following clause oceurred— 
“and it moreover being your duty in your capacity afore- 
said [in any event], and independently of any such signal, 
“as aforesaid, more particularly when knowing [or having good 
“reason to know] that you were approaching a station.”” The 
words between brackets were struck out. Where the libel in a 
ease of obtaining goods by fraud, stated the goods to have been 
delivered ‘‘to you, or your order,’’ the Court held that although 
this did not amount to a legal defect, it was not advisable to 
depart from the practice of naming the individuals said to have 
received the goods for the accused.® 

If the prosecutor be unable to specify the mode with certainty, 
he may state alternatively that the crime was committed in one 
or other of two or more ways. In such cases the second alter- 
native may be less specific than the first. Where a man carried 
off an infant in a game bag, he was charged with thus suffocating 


1 Elizabeth Kerr, 1860, 3 Irv. 627; but see John M‘Phee, 1935, J. C. 46. 

2 Jas. Stewart, 1856, 2 Irv. 359. 

8 Peter Gibb, 1833, Bell’s Notes 185.—See Alex. Lindsay, 1838, 2 Swin. 198. 

4 Hugh Mitchell, 1856, 2 Irv. 488. (The rubric of the report is inaccurate. It 
states that the words ‘‘force or cause’’ were deleted, whereas only ‘‘force or’’ were 
struck out.) 

5 Alex. Robertson, 1859, 3 Irv. 328. 

6 Jas. Wilson, 1854, 1 Irv. 375, 
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it, and the alternative was stated that he did “deprive it of its 
“life by some other means, or in some other way, which, owing 
“to the non-discovery of the body, notwithstanding the most 
“diligent search, the prosecutor is unable to particularise, and 
‘did thus murder the said child,” and this statement was held 
relevant.) 

If there be more charges than one, these must be stated 
in different forms according to circumstances. Thus, several 
crimes, whether of the same class, such as several acts of theft, 
or of different classes, such as murder and theft, may be charged 
cumulatively. Where, however, the crimes are mutually 
exclusive, so that the accused cannot be convicted of both, they 
must be libelled alternatively. Thus a bank teller cannot be 
charged cumulatively with embezzling the same sum of money 
on two separate occasions, because law and practice does not 
permit of cumulative charges being based on the same state of 
facts. Nor can an accused be charged cumulatively with theft 
of a locked chest on one occasion, and theft of its contents on a 
later occasion when he broke open the chest.’ 

Although as a general rule it is sufficient, for the purpose of 
relevancy, if the statement of the modus would—on criminal 
intent or criminal responsibility being established—constitute 
a crime, it is necessary for the prosecutor to libel any special 
circumstances which aggravate the crime, or raise it to a higher 
category, if he desires those circumstances to be taken into 
account in the conviction and sentence. 

In cases of murder, and some other malicious crimes, where 
the prosecutor proposes to prove previous malice at any con- 
siderable interval before the offence, he must give fair notice. 
An arbitrary interval of 14 days® has not been adhered to in 
modern practice. In a charge of murder by poisoning it has 
been authoritatively decided that notice may relevantly be 
given by a statement such as: ‘‘you having previously evinced 
“malice and ill-will towards” the victim, without further — 


1 Alex. Watson, 1875, 3 Couper 214. 

2 William Reid, 1857, 2 Irv. 704 (Lord Handyside at p. 716). 

3 James Stuart, 1842, 1 Broun 260.—See also Wilson v. M‘Fadyean, 1945, 
J.C. 42. 

4 Brown v. Hilson, 1924, J. C. 1 at p. 4. 

5 John Robertson, 1842, 1 Broun 152 and 173; Anderson, 299. 

6 Charles Kennedy, 1907, 5 Adam 347. 
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specification! Such a statement is sometimes introduced 
antecedently to the charge as in the form ‘“‘you having previously 
“evinced ...did...”; and sometimes subsequently as in 
the form ‘‘you did . . .; and you had previously evinced . . .”’ 
The averment of previous malice must be clearly connected with 
the charge; * but where there are several charges it need not be 
repeated in respect of each of them.? In practice the prosecutor 
has sometimes limited his statement by reference to a period of 
time prior to the offence, and sometimes by reference to a general 
description of the nature of the conduct through which the 
previous malice was evinced.* Notice of intention to prove 
previous malice is competent in charges such as mobbing and 
rioting to prevent the ordination of a minister,’ and of assault,® 
as well as of murder. 

Where it is desired to prove a special motive for the crime 
charged, such as an adulterous connection between the persons 
accused leading to the murder of the injured spouse, fuller 
specification may be necessary.?, Where the special motive 
consists of the need to prevent discovery of an antecedent 
crime committed by the accused, such as the uttering of a forged 
lease, that crime should also be charged substantively.2 And 
where uttering of a false document is to be proved as part of the 
method whereby a wider fraud is committed, the proper course is 
to charge both crimes substantively.® 


When in any indictment two or more persons are charged together 
with committing a crime, it shall not be necessary to allege that “both 
“and each or one or other,” or that “‘all and each or one or more” 
of them committed the crime, or did or failed to do any particular act, 
but such alternatives shall be implied in all such indictments. 

It shall not be necessary to state that a person accused is “guilty, 
“actor or art and part” in any indictment according to the existing 
practice, but such charge shall be implied in all indictments.10 


1 Janet M‘Lellan, 1846, Ark. 137. 

2 Rob. Morrison, 1842, 1 Broun 499. 

3 Walter Ronaldson, 1856, 2 Irv. 426. 

4 See cases referred to by the Lord Justice-Clerk in Janet M‘Lellan, supra, 

6 John Robertson, 1842, 1 Broun 152 and 173; Anderson, 299. 

6 Walter Ronaldson, supra. 

7 Cromarty and Connell, 1843, 1 Broun 588. 

8 Alfred Monson, 1893, 1 Adam 114 at p. 120. 

9 Griffen v. H.M. Advocate, 1940, 1 J. C. 1 (Lord Justice-Clerk at p. 3). 
10 Crim, Proc. Act, 1887, §§ 6 and 7. 
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Where two persons were charged together the practice was 
to set out: Yet true it is that you A. and B., both and each or one 
or other of you, are guilty, actors or actor or art and part, of the 
said crime; in so far as you A. and B., both and each or one or 
other of you, did certain acts specified That form is now 
implied in indictments for common law crimes. Practice, 
however, had not permitted a charge of guilt by accession in the 
case of every statutory offence, and the distinction was explained 
by Lord Justice-Clerk Hope in the case of Colquhoun v. Liddell 
and Baillie? as follows: ‘‘When a thing is in itself criminal and 
‘‘a statute is passed merely to regulate the procedure or penalties, 
“then ordinary rules of law apply, and the offence may be 
‘‘committed by a person who aids and assists, although he is not 
“the actual perpetrator. He who is ‘art and part’ in the com- 
‘mission of the offence in law and in reason commits it. But 
‘where a thing which is in itself innocent, or at least not a crime, 
“is raised into a criminal offence by a statutory enactment, 
“attaching the character of a crime to certain qualities or 
‘incidents of an act not in itself criminal, then the statutory 
“offence is only committed by acts having those specific qualities 
‘“‘or incidents. It must be committed, not constructively, but 
“directly, otherwise that which gives the sanction of the statute 
“is not present.” It has been held that in an indictment 
against several persons for intimidation by the use of violence 
contrary to the Conspiracy and Protection of Property Act, 
1875, the charge of guilt actor or art and part is implied. Con- 
cealment of his effects by a bankrupt in defraud of creditors 
is a common law crime of which there may be guilt by accession; 4 
but a statute regulating this matter may be so worded that only 
the debtor can be guilty of the statutory offence.* 

Where a person is indicted—whether alone or along with 
another—for an act in itself criminal, the implied charge of actor 
or art and part means that he is charged with having perpetrated — 
the crime by his own hand or with having been so concerned in 
the occasion as to be guilty of it by accession. If two or more 
persons are indicted together it is not in general necessary to 


1 Hume u. 181 and 225. 

2 1876, 3 Couper 342 at p. 351. 

3 Clarkson v. Stuart, 1894, 1 Adam 466 at p. 471. 
4 Sangster v. H.M. Advocate, 1896, 2 Adam 182. 
5 Robertson v. Caird, 1885, 5 Couper 664. 
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distinguish the precise part that each played, or to state which 
is principal and which accessory,! but in some crimes such as 
rape—where the immediate perpetration can only be the act of 
a single individual—the old practice of libelling acts of assistance 
against the accessory ® may be followed. A charge, for example, 
against a husband of ravishing his wife could probably only be 
laid relevantly by charging him with acts of assistance in the 
actual perpetration by a third party. Ina charge of fraudulently 
allotting shares in a company, those who are not directors of the 
company can only be guilty by accession, and should be charged 
expressly with acts of aiding and abetting.? 

Where a crime has been committed by a number of persons, 
practice seems to require that all who are to be prosecuted 
should be joined in one indictment.4 If one has absconded he 
may be joined in the indictment, if in the High Court, and 
sentence of fugitation may be passed.> Should one not be 
subject to the jurisdiction, or be dead, or be on the Crown list of 
witnesses, or be a person who for some other reason is not to 
be proceeded against,’ the others are indicted together. In any 
such indictment the statement ‘“‘you did”’ an act or series of acts 
will, in conjunction with the implied words of sections 6 and 7, 
generally be sufficient for relevancy and will enable any one or 
more to be convicted. The addition of express qualifying words 
such as ‘‘acting in concert”? may operate to limit the implied 
words by excluding the implication “‘each or one or other,” 
and so prevent any one accused alone being convicted.’ A single 
person cannot be indicted or convicted of committing a crime in 
concert with a person who has been acquitted.® 

The prosecutor may desire to libel an antecedent conspiracy,!° 
or scheme," or design.” Where this is done the charge against 
two or more accused may proceed “‘you did in pursuance or in 


1 Hume ii. 236. 
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“execution thereof” do a criminal act. Such a form of charge 
would, it is thought, permit of any single one of the accused 
being convicted of the criminal act—though the antecedent 
conspiracy scheme or design were not proved and all the other 
accused were acquitted—seeing that it is competent to convict 
of any part of what is charged in the indictment so long as that 
part constitutes in itself an indictable crime.’ 

Where a crime has been committed by several persons some 
only of whom can be indicted, the prosecutor sometimes charges 
that they acted in concert with, or acted along with, the absent 
persons. The object of doing so is to give fair notice to the 
accused that evidence will be tendered to shew that others are 
involved, but it has not been decided that such notice is necessary. 

It shall not be necessary in any indictment to allege that any act 
of commission or omission therein charged was done or omitted to be 
done “wilfully” or “maliciously,” or “wickedly and feloniously,” or 
“falsely and fraudulently,” or “knowingly,” or “‘culpably and reck- 
“‘lessly,” or ‘“‘negligently,” or in “‘breach of duty,” or to use such 
words as ‘“‘knowing the same to be forged,” or “having good reason to 
“know,” or “‘well knowing the same to have been stolen,” or to use 
any similar words or expressions qualifying any act charged, but such 
qualifying allegation shall be implied in every case in which according 
to the existing law and practice its insertion would be necessary in 
order to make the indictment relevant.? 


In a charge of fraud, when a pretence is libelled it is impliedly 
alleged that the pretence was made “‘falsely and fraudulently.”’ 3 
A charge of breaking down and removing part of a boundary 
fence impliedly alleges that the act was done “maliciously.” 4 
The words ‘“‘culpably and recklessly”? have been held to be 
implied in a charge of negligent navigation resulting in death. 
The qualifying allegation in an indictment may vary with the 
facts that are proved under it; so that in a charge of scuttling 
a ship with intent to defraud the insurers the accused may, 
where that intent is not proved, be convicted of malicious 
mischief.® 

Qualifying words similar to those expressed in the section 
have been held to be implied in the following cases. A charge of 


1 Crim. Pro. Act, 1887, § 60. 

2 Crim. Pro. Act, 1887, § 8. 

3 James Swan, 1888, 2 White 137.—Gallagher v. Paton, 1909, 6 Adam 62. 
4 Malcolm M‘Leod, 1888, 2 White 9. 

5 Parker and Barrie, 1888, 2 White 79. 

6 Le Bourdais, 1888, 2 White 161 at p. 166. 


INDICTMENT 239 


attempting to scuttle an insured ship with intent to defraud the 
underwriters has been held to include as implied words, “you 
“well knowing that the ship had been so insured.” ! The Con- 
spiracy and Protection of Property Act, 1875, makes it an 
offence “‘wrongfully and without legal authority” to intimidate 
persons; and in a charge of intimidation contrary to that Act 
those words have been held to be implied in the charge.? In 
libelling a statutory offence, however, the usual practice is to 
express in the charge the qualifying words contained in the Act 
creating the offence. Where words qualifying criminal intent 
or criminal responsibility are expressed in one place, and omitted 
in another, it may raise a doubt as to whether they were in- 
tended to be implied in the latter place.* This observation applies 
specially where the insertion and omission occur in different parts 
of the same document, but it seems also to be applicable where 
the words occur in the statute creating the offence and are 
omitted in the indictment charging it. 

Fire-raising is in a special category in respect that “wilful” 
and ‘“‘culpable and reckless” express not only criminal intent 
or criminal responsibility but also the nomina juris of two 
different crimes. In relation to those forms of property which, 
according to the state of mind of the accused, may be the subject- 
matter of either wilful fire-raising—which can only be charged on 
indictment—or of culpable and reckless fire-raising—which may 
be charged on indictment or on summary complaint—it is 
necessary to set forth whether the act was done “wilfully” or 
“‘culpably and recklessly.” 4 Setting fire to most forms of 
moveables, for example a hay stack, cannot amount to the crime 
whose nomen juris is ‘‘wilful fire-raising’’ however wilfully the 
accused may have acted, and such acts are usually expressly 
charged as having been done culpably and recklessly, or 
maliciously.® 

It shall not be necessary in an indictment for a crime punishable 


under any Act of Parliament to quote the Act of Parliament or any part 
of it, but it shall be sufficient to allege that the crime was committed 


1 Le Bourdais, 1888, 2 White 161. 

2 Clarkson v. Stewart, 1894, 1 Adam 466. 

3 Lloyd v. H.M. Advocate, 1899, 2 Adam 637 at p. 643. 

4 See form in Schedule A of Crim. Proc. Act, 1887, and James Swan, 1888, 
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5 Angus v., H.M. Adv., 1905, 4 Adam 640 at p. 645. 
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contrary to such Act of Parliament, and to refer to the Act and any 
section of the Act founded on without setting forth the enactment in 
words at length.! 

As a general rule it is sufficient, in libelling a statutory offence, 
to set forth that the accused did, or omitted to do, some specified 
thing contrary to the section of the Act founded on. Care must 
be taken, in describing the act or omission, to adhere as closely 
as possible to the words of the statute, and to set forth all the 
statutory elements necessary to constitute the offence. Where 
the statute uses indefinite expressions such as “‘under such 
‘circumstances as to give rise to a reasonable suspicion,” ® fair 
notice may require that the grounds of suspicion in the particular 
case should be set forth in the indictment. If the acts charged 
are in themselves criminal apart from the statute said to have 
been contravened—as intimidation of persons by the use of 
violence contrary to the Conspiracy and Protection of Property 
Act, 1875—it may be possible under the Criminal Procedure 
Act, 1887, to read into an indictment for contravention of the 
statute an expression such as “‘wrongfully and without legal 
“authority,” and also the implied charge of “guilty” “‘actor or 
‘“‘art and part.’’ 4 

Where the statute creating an offence has been extended to 
Scotland by a subsequent statute it is sufficient to refer to the 
later statute generally without specifying a particular section 
of it.5 But where in its extension to Scotland the terms of the 
statute have been amended it would appear to be necessary to 
specify the amending section.* It is also necessary to libel the 
regulations of any statutory rules and orders which enter into 
the constitution of the offence.” 

Incest is charged as being contrary to the Act 1 James VI. 
cap. 14, and the 18th chapter of Leviticus therein referred to. 

If a statutory offence may be committed in alternative ways 


1 Crim. Pro. Act, 1887, § 9. 

2 Kelso District of Roxburgh v. Fairbairn and Ferguson, 1891, 3 White 94.— 
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the prosecutor must either select the particular way in which 
he alleges the offence to have been committed or else libel several 
ways cumulatively. He may not libel them alternatively. 

The latitude in use to be taken in indictments in describing 
quantities by the words “or thereby,” or the words “‘or part thereof,” 
or the words “or some other quantity to the prosecutor unknown,” 
or similar words, shall be implied in all statements of quantities, and 
the latitude in use to be taken in stating details connected with the 
perpetration of any act regarding persons, things, or modes by inserting 
general alternative statements followed by the words “to the prosecutor 
unknown,” or similar words, shall be implied in all cases where such 
statements are in use to be made according to the existing practice.2 


In crimes of dishonesty the older practice allowed the 
prosecutor a latitude in stating the quantity stolen, partly on 
the ground that this was a subordinate matter and partly on 
the ground that the action of the accused frequently made it 
impracticable to be exact. It was not even essential that the 
jury should ascertain the exact quantity stolen, so that a verdict 
of guilty of stealing ‘‘a part of the articles libelled”’ was sustained. 
In a charge of resetting, on different occasions, a variety of 
bicycle parts, a general conviction of guilty means “guilty of all 
“that is charged or of a substantial and material part thereof, 
“and that is enough.”’® On an indictment for reset of 200,000 
articles of cheap jewellery valued at about £4000 the jury, 
although no evidence had been led relating to a large number 
of the articles, returned a verdict of “guilty of reset,’’ indicating 
that the value of the articles regarding which they found the 
accused guilty was about £900. This verdict was sustained on 
appeal.6 The case might, however, be different if the charge 
were of resetting two articles one of which was three times the 
value of the other. In such a case it might be right, if reset of 
one only were proved, to limit the verdict to guilty of reset of 
that article.’ 

As a general rule the prosecutor was required to describe, in 
the indictment, how the criminal act was accomplished. This 


1 Connell v. Mitchell, 1912, 7 Adam 23.—Archibald v. Keiller, 1931, J. C. 34. 
2 Crim. Pro. Act, 1887, § 11. 
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requirement led to the prosecutor safeguarding himself by 
alternative statements of detail as, in a charge of murder, you 
did ‘‘with a knife, or other sharp instrument to the prosecutor 
“unknown” inflict a wound. This general alternative is now 
implied so that an indictment, specifying a knife, would probably 
be sufficient to support a verdict of murder should the wound 
turn out to have been inflicted with a razor. 

Where in an indictment, whether raised on Act of Parliament or at 
common law, buildings, goods, money or property of any other descrip- 
tion are mentioned, it shall not be necessary to allege the property 
or possession thereof, to be in any person, official, corporation, or 
company, or that the same were not the property of the accused, and 
the allegation that the same were not the property of the accused shall 
be implied in all cases where it is essential to the criminality of the 
charge.1 

In an indictment charging the accused with breaking down 
and removing a fence the ownership of which is not expressly 
stated, it is impliedly alleged that the fence was not the property 
of the accused. 

Where in an indictment or any list or inventory relative thereto 
any person is referred to, it shall be sufficient to describe him by his 
name and ordinary address, and it shall not be necessary to describe 
him as “‘now or lately”’ residing at such address, but such words shall 
be implied, and where goods, articles, or things require to be described, 
it shall be sufficient to describe them in general terms without specifying 
the materials of which they are made, or any particulars which dis- 
tinguish them from other goods, articles, or things of a similar kind 
except in cases in which such particulars are essential to the constitution 
of the crime charged.3 


In the older practice the express words “‘now or lately” had 
been satisfied if the person described resided at the address stated, 
at the time when the indictment was served or at any time during 
the term preceding the Whitsunday or Martinmas last preceding 
such service.* The implied word ‘‘lately”’ now means not more 
than six months prior to the date of the trial.® 

Goods and other things are sufficiently specified by any well- 
known general description such as ‘‘a piece of cloth” or ‘‘a horse,” 


1 Crim. Pro. Act, 1887, § 12. 

2 Malcolm M‘Leod and another, 1888, 2 White 9.—See also le Bourdais, 1888, 
2 White 161 at p. 166. 
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without stating whether the cloth is woollen or cotton and with- 
out indicating the colour or the age of the horse as was formerly 
the practice.t_ It would probably still not be sufficiently specific 
to charge the obtaining, by false pretences, ‘‘ goods the property 
“of said firm’ without indicating the class of goods referred to.? 
And it is not sufficient in an indictment for fraud to state that 
the accused induced his victim ‘‘to give you credit to the amount 
“‘of £46,” without stating whether it was money, clothing or 
board and lodging or the like that was obtained on credit. 


The word money when used in an indictment shall include all 
current coin of the realm, post office orders and postal orders, and bank 
or bankers notes, and it shall not be necessary to specify in any state- 
ment in an indictment relating to a sum of money whether such sum 
consisted of gold, silver, or other coin, post office orders or postal orders, 
or bank or bankers’ notes, or any of them, but it shall be sufficient to 
state the sum as consisting of money.4 


In an indictment for embezzlement it is sufficient to state 
the receipt by the accused of sums “‘either in money or in cheques 
‘afterwards cashed by you.’ ® 


Where in an indictment any document requires to be referred to, 
it shall not be necessary to set forth the document or any part of it in 
such indictment, but it shall be sufficient to refer to such document by 
a general description and, where it is to be produced, by the number 
given to it in the list of productions for the prosecution.§ 


In indictments for crimes such as uttering, and fraud where 
the false representation was made in writing, and certain other 
cases, it had been the practice to quote the offending document 
at length. Such documents are now referred to by a general 
description and by their number in the list of productions. 


It shall not be necessary to set forth in an indictment the fact that 
the accused person emitted a declaration, nor to set forth any previous 
conviction or productions that are to be used against him, but it shall 
be sufficient that they be entered in the list of productions to be used 
at the trial, every such conviction being therein described as a con- 
viction applying to the person accused against whom it is to be used.” 


1 Alison ii. 296. 

2 William T. Keith, 1875, 3 Couper 125 at p. 134. 
3 James Swan, 1888, 2 White 137 at p. 142. 

4 Crim. Pro. Act, 1887, § 14. 

5 D. T. Colquhoun, 1899, 3 Adam 96. 

6 Crim. Pro. Act, 1887, § 15. 

7 Crim. Pro. Act, 1887, § 19. 
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It had been the practice to narrate in the indictment the 
apprehension of the accused and the fact that he had emitted a 
declaration before the Sheriff. The indictment then proceeded 
to state that the declaration and other documentary and labelled 
productions enumerated in the inventory might be used in 
evidence at the trial and would be lodged in the hands of the Clerk 
of Court ‘‘in due time,” “that you may have an opportunity of 
“seeing the same.’’ The accused’s right to see the productions 
‘according to the existing law and practice” is now embodied 
in a general enactment.} 

Where an accused person does not desire to emit a declaration 
it is unnecessary to take one,” and a declaration is seldom now 
met with in practice. A duly authenticated declaration is 
received in evidence without being sworn to by witnesses, but it 
is open to the person accused, before the declaration is read to 
the jury, to adduce as witnesses the persons who were present 
when the declaration was emitted and to examine them in 
support of an objection to the admissibility of the declaration, 
and the prosecutor has then a like right to adduce such persons 
though not on the Crown list.? 

Where an offence is charged as being aggravated by the fact 
of previous conviction the indictment ends with the statement— 
“and you [or, you the said A. B., where more than one person 
“is accused] have been previously convicted of [dishonest 
““appropriation of property, or attempt to appropriate property 
“‘dishonestly, or as the case may be].’’* In the list of produc- 
tions the extract previous conviction is described as applying to 
the accused, or to the accused A. B. as the case may be.2 What 
is necessary is that it should be clear from the description in the 
list that the extracts are stated to apply to the particular person 
accused of the aggravated crime. The previous conviction 
and any aggravation in the form of still earlier convictions may 
be taken into account by the Court in awarding punishment. 
The earlier convictions may be proved by a schedule attached to 
the extract of the last previous conviction.? The Court have 


1 Crim. Pro. Act, 1887, § 37. 

2 Summ. Jur. Act, 1908, § 77 (1). 

8 Crim. Pro. Act, 1887, §§ 69 and 35. 
4 Crim. Pro. Act, 1887, Schedule A. 
5 Ibid., § 66. 

6 Henry Shedden, 1898, 2 Adam 476. 
7 Crim. Pro. Act, 1887, § 67. 
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regard to the general nature of the previous crime and the 
sentence imposed, but not to the details of the charges on which 
the previous conviction followed. 

If convictions be so described as to prevent mistake, 
punctilious adherence to form is not required. Where “two 
“complaints and convictions, dated respectively 18th December 
“1832 and 16th December 1837,” were libelled on, the objection 
that the date of the first although correct as regarded the 
conviction, was not the date of the complaint, was repelled.? 
Where previous convictions have been obtained against the 
prisoner under different names, these names should be stated 
in the list.2 A conviction in a Sheriff Court jury case is properly 
described as “‘before the Sheriff, with a jury,’’ although the 
prisoner pleads guilty and is sentenced without a jury being 
empanelled,* even where this is done at the first diet when no 
jury is present. Where the previous conviction was -under the 
Coining Acts, and was described as ‘“‘of the crimes and offences 
“set forth in the before recited section of the statute above 
“‘libelled, or of one or other of them,”’ the objection was repelled 
that this did not state of what the panel had been convicted.® 

In the list of productions the words “extract conviction,” or 
“extract of previous conviction,” are sufficient to cover any 
document in use to be issued from any Court of the United 
Kingdom as evidence of a conviction.’ 

Previous convictions of crimes of dishonesty, of violence, or of 
lewd conduct, with their respective aggravations, and previous 
convictions of statutory offences, disorderly conduct, or breach 
of public order, may be used as aggravations of certain crimes as 
regulated by statute.2 They may not, as a general rule, be 
referred to in presence of the jury before the verdict is returned.® 


1 Connell v. Mitchell, 1908, 5 Adam 641 at p. 646. 

2 Catherine Allan, 1840, Bell’s Notes 276. 

3 Margaret O’Hara, 1842, 1 Broun 352. 

4 Catherine M‘Kay, 1859, 3 Irv. 432. 

5 George M‘Rae, 1856, 2 Irv. 487. 

6 Andrew and Thos. Dott, 1855, 2 Irv. 228. 

7 Crim. Pro. Act, 1887, § 1. 

8 Crim. Pro. Act, 1887, §§ 63, 64, and 65, and Summ. Jur. Act, 1908, § 34 (7), 
as applied to solemn procedure by § 77 (4). 

9 Crim. Pro. Act, 1887, § 67; and Circuit Courts and Crim. Proc. Act, 1925, 
§ 3.—Haslam v. H.M. Adv., 1936, J. C. 82.—Kepple v. H.M. Adv., 1936, J. C. 76. 
—Mills v. H.M. Adv., 1935, J. C. 77.—Corcoran v. H.M. Adv., 1932, J. C. 42.— 
M‘Lean v. Skinner, 1907, 5 Adam 376.—Cornwallis v. H.M. Adv., 1902, 3 Adam 604, 
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After verdict the extracts of the previous convictions are 
received in evidence without being sworn to by witnesses unless 
the accused has given written notice of objection at least five 
days before the second diet, in which case the extracts may be 
proved by witnesses who are not on the Crown list.1 

Previous conviction of contravention of section 7 of the 
Prevention of Crimes Act, 1871 (being found in a place with 
intent to commit theft), and similar provisions in certain Burgh 
Police Acts, cannot be libelled in a charge of theft by house- 
breaking because it is not a previous conviction of attempt to 
appropriate property dishonestly.2 A previous conviction under 
section 1 of the Prevention of Cruelty to Children Act, 1904, 
could not, without being libelled as an aggravation, be proved 
under a complaint which charged the offence of desertion of 
children under the Poor Law (Scotland) Act, 1845.3 It is now 
competent to libel as aggravations of a statutory offence previous 
convictions of “the same kind of offence, or any analogous 
“offence.” * But ina charge of ‘third offence’ under the Street 
Betting Act, 1906, the only previous convictions which can be 
founded on substantively in support of that charge are con- 
victions under that Act and not convictions of analogous offences 
under other statutes.5 A conviction which is under appeal to 
the High Court of Justiciary cannot be libelled as a previous 
conviction in subsequent criminal proceedings against the 
accused.§ The conviction, as well as the offence, must be ante- 
cedent in date to the crime in respect of which it is to be used as 
an aggravation, or as justifying a special penalty or as con- 
stituting an element in the substantive offence.? Where under 
the coining statute a certain act following on previous convic- 
tion of certain offences was declared to be a high crime and 
offence, a charge that the accused was guilty of the high crime 
and offence was held irrelevant, it not being averred that he had 
been previously convicted.® 


1 Crim. Pro. Act, 1887, §§ 66 and 35. 

2 Coggans, 1906, 8 F. (J.) 109; 4 Adam 635. 

8 M‘Lean v. Skinner, 1907, 8. C. (J.) 96; 5 Adam 376. 

4 Summ. Jur. Act, 1908, §§ 34 (7) and 77 (4). 

5 Hefferan v. Wright, 1911, 8. C. (J.) 20; 6 Adam 321. 

6 M‘Call v. Mitchell, 1911, S. C. (J.) 1; 6 Adam 303.—See also Act of 
Adjournal of October 27th, 1926, § 8 (extracts cannot be issued of convictions, in 
solemn procedure, which are, or may come, under appeal). 

7 Adair v. Hill, 1943, J. C. 9 at p. 16. 

8 Morrison and Smith, 1864, 4 Irv. 582. 
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The list of productions is appended to the indictment and 
signed by the advocate-depute or the procurator fiscal. It 
includes both documentary and labelled productions. The list, 
and the productions referred to in it where practicable, ought to 
be lodged with the Sheriff-clerk of the district of the second diet, 
or in the Justiciary Office where the second diet is in the High 
Court in Edinburgh, in due time to afford the accused an 
opportunity of seeing the same.t Live-stock, motor-cars, and 
the like cannot practicably be lodged with the Sheriff-clerk,? 
and the usual practice in the case of such things is to lodge them 
in the hands of some suitable custodier representing the Sheriff- 
clerk ® where the accused may have a fair opportunity to see 
them. 

It is competent for the prosecutor, with leave of the Court, 
to put in evidence any productions not included in the list of 
productions provided that written notice has been given to the 
person accused not less than two clear days before the day on 
which the jury is sworn to try the case. 


The customary conclusion of indictments as now in use, commencing 
with the words ‘All which or part thereof,’ shall be implied in all 
indictments though not set forth. 


This implied clause is in the following terms: ‘All which, 
“or part thereof, being found proven by the verdict of an assize, 
“or admitted by the judicial confession of you the said A. B. 
‘‘before the Lord Justice-General, Lord Justice-Clerk and Lords 
** Commissioners of Justiciary, you the said A. B. ought to be 
‘‘punished with the pains of law to deter others from committing 
“‘the like crimes in all time coming.”’ 

The words ‘“‘all which or part thereof’ are intended to meet 
the case where only part of the circumstances libelled are proved 
or admitted, and that part is in law sufficient to establish the 
charge.6 Where crimes are libelled separately as “theft and 
‘‘murder,”’ or as “‘assault and robbery,” the words meet the 


1 Crim. Pro. Act, 1887, §§ 37 and 27, along with the pre-existing practice as 
expressed in the old indictments already referred to. 

2 Paterson v. H.M. Adv., 1901, 3 Adam 490,—Maciver v. Mackenzie, 1942, 
J.C. 61. 

8 Stark & Smith v. H.M. Advocate, 1938, J. C. 170. 

4 Crim. Pro. Act, 1921 (11 & 12 Geo. V. c. 50), § 1. 

5 Crim. Pro. Act, 1887, § 20. 

6 Hume ii. 241. 
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case of one only of the crimes being established.1_ Where crimes 
or acts of crime are libelled cumulatively as in housebreaking 
and theft, the implied conclusion meets the case of any part of 
the charge being established which in itself constitutes an 
indictable crime.* 

The principal record and service copies of indictments and all 
notices of citation, lists of witnesses, productions and jurors, and all 
other official documents required in criminal prosecutions, may be 
either written or printed, or partly written and partly printed, and any 
deletion or correction made before service on such principal record or 
service copy shall be sufficiently authenticated by the initials of any 
person who has signed, or could by law have signed the same, and any 
deletion or correction made on a service copy of an indictment, or on 
any notice of citation, postponement, adjournment, or other notice 
required to be served on a person accused or on any execution of 
citation or notice or other document requiring to be served shall be 
sufficiently authenticated by the initials of the person serving the 
same.3 


An indictment must be signed by His Majesty’s Advocate or 
one of his deputes, or by a procurator fiscal,* who are the proper 
persons to authenticate alterations on an indictment before 
service. Onor before service the record copy of the indictment, 
with any extract convictions that are to be produced, must be 
lodged with the Sheriff-clerk of the Court of the first diet.5 
Thereafter the indictment may only be amended with leave 
of the Court. 

Where a person accused gives written notice to the Crown 
Agent through his own procurator that he desires to have his 
case at once disposed of, and declares his intention to plead 
guilty, he may be served with a section 31 indictment to appear 
before the Sheriff of the place where the first diet would ordinarily 
be held, on an inducie of not less than four clear days. This 
indictment has no list of witnesses and no list of productions 
other than productions to prove previous convictions.’ If the 
accused pleads guilty he may either be sentenced by the Sheriff 
or, in certain circumstances, remitted to the High Court for 


1 Alison ii. 309.—See also O’Neill v. H.M. Adv., 1934, J. C. 98, and Delaney, 
1945, J. C. 138. 

2 See Crim. Pro. Act, 1887, §§ 60 and 61. 

8 Crim. Pro. Act, 1887, § 21. 

4 Ibid., § 2. 

6 Ibid., § 27. 

6 Ibid., § 31. 
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sentence. If he pleads not guilty the diet is deserted pro loco et 
tempore, and the accused may be brought to trial. 

In the case of an indictment for trial it is essential that there 
should be two diets; the first being not less than six clear days 
after service, and the second being not less than nine clear days 
after the first diet.1 It is necessary that copies of the lists of 
witnesses and productions should be lodged with the Sheriff-clerk 
of the place of the second diet or, in the case of an indictment for 
fugitation, in the Justiciary Office.” These lists are annexed to 
the indictment, signed and served on the accused. The list of 
witnesses consists of the names of the witnesses with their 
addresses added, and the address must be one at which the 
witness has resided within six months of the date of the trial. It 
should include all the witnesses whom the prosecutor intends to 
adduce in causa,* but it is competent for the prosecutor, with 
leave of the Court, to examine any witness not included in his 
list provided that written notice containing the name and 
address of such witness has been given to the person accused not 
less than two clear days before the day on which the jury is 
sworn to try the case.2 It may also be open to the prosecutor 
to adduce witnesses not on his list to prove incidental matters 
such as the circumstances in which the accused’s declaration 
was emitted;® the applicability to the accused of extracts of 
previous convictions; ” and the like. 

The list need not contain the names of witnesses to the 
declaration of the accused, nor of witnesses to prove previous 
convictions against him.® The names must be substantially 
correct. If John be put for James, or Low for Law, the result 
is that the witness who is afterwards produced, is not the person 
of whom notice was given.® But a mere difference of spelling 
will not found an objection, unless it truly alter the name.” 
Where a witness was named ‘‘Octavius Decimus Trezivant,”’ the 


1 Crim. Pro. Act, 1887, § 25. 

2 Ibid., § 27. 

8 Ibid., § 35. 

4 Wynn and Owens v. Lindsay, 1883, 5 Couper 370. 

5 Crim. Pro. Act, 1921, § 1. 

6 Crim. Pro. Act, 1887, § 69. 

7 Ibid., § 66. 

8 Ibid., § 35. 

9 Hume ii. 370.—Alison ii. 411-412.—Dawvid Muir, 1821, Shaw 55. 
10 Hume ii. 158.—Alison ii. 411-413. 
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objection that ‘‘Decimus”’ should have been ‘‘Undecimus” was 
repelled, as one Christian name and one surname would have 
been enough.t 

In designing witnesses, all that is necessary is to supply the 
accused with information to enable him to find them. The 
designation under the former law was usually in the simplest 
form—‘“‘constable in the Edinburgh Police’”’—‘“‘spirit dealer, of 
‘“‘Lyon’s Lane, Port-Glasgow.’’® Now the name and address 
are sufficient, and it is not necessary to use the words “‘now or 
“lately residing at.” ? It is not a good objection to a witness 
that he has ceased to reside at the address given, if he has resided 
there within six months before the date of the trial.4 Where the 
witness has no fixed residence, a reference to a place where he has 
resided, and where he may be ‘‘heard of,’’ may suffice.2 The 
rule that what has once been detailed need not be repeated, 
applies, so that a witness once named may be referred to thus: 
‘‘Ann Brown, millworker, residing with Jean Brown, or Aiton, 
“above designed.’ Inaccuracies in the designation will be of 
no consequence, unless they are misleading.® 

The list of the witnesses is signed by the prosecutor and 
served on the accused along with the indictment.’ 


No trial shall fail or the ends of justice be allowed to be defeated 
by reason of any discrepancy or variance between the indictment and 
the evidence, but the indictment may, unless the Court see just cause 
to the contrary, be amended at any time before the case for the prosecu- 
tion is closed, so as to cure any such discrepancy or variance, and any 
amendment so allowed to be made shall be sufficiently authenticated 
by the initials of the Clerk of Court: provided always that such 
amendment shall not be allowed unless the Court shall be satisfied 
that such discrepancy or variance is not material to the merits of the 
case, and that the person accused cannot be prejudiced thereby in his 
defence on the merits.8 

It shall be competent at any time prior to the determination of the 
case, unless the Court see just cause to the contrary, to amend the 
[indictment] by deletion, alteration, or addition, so as to cure any error | 
or defect therein, or to meet any objection thereto, or to cure any 


1 Jas. Matheson, 1837, 1 Swin. 593; Bell’s Notes 262. 

2 Hume ii. 372.—Alison ii. 427.—Chas. Maclaren, 1823, Shaw 92. 
8 Crim. Pro. Act, 1887, § 35. 

4 Ibid. 

5 John Skeldoch, 1830, 5 Deas and Anderson, 149. 

6 Hume ii. 372.—Alison ii. 416. 

7 Hume ii. 249.—Alison ii. 318. 

8 Crim. Pro. Act, 1887, § 70. 
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discrepancy or variance between the [indictment] and the evidence, 
and any amendment so made shall be sufficiently authenticated by the 
initials of the Clerk of Court; provided that such amendment shall not 
change the character of the offence charged, and provided further that, 
if the Court shall be of opinion that the accused may by such amend- 
ment be in any way prejudiced in his defence on the merits of the case, 
the Court shall grant such remedy to the accused by adjournment or 
otherwise as to the Court may seem just.1 


Prior to 1887 the Court had sometimes allowed an indict- 
ment to be amended by deletion in order to meet objections to 
relevancy.? Statute has extended the time down to which 
amendment may be allowed; first in 1887, to any time before 
the case for the prosecution is closed; and finally in 1908, to any 
time prior to the determination of the case. No further power 
of amendment has been conferred by the Criminal Appeal Act, 
1926.8 The purposes of amendment are (a) to cure any error 
or defect in the indictment, (b) to meet any objection to the 
indictment, and (c) to cure any discrepancy or variance between 
the indictment and the evidence. The amendment may be made 
by deletion, alteration, or addition. It must not change the 
character of the offence charged. It may prejudice the accused 
in his defence on the merits, but, if so, the Court must grant 
him a remedy as by an adjournment. 

Every indictment in addition to its express words contains 
the implied terms which have already been discussed. Certain 
indictments, or classes of indictment, contain further implications 
which, under statute law, enable the person accused to be con- 
victed of offences which are not expressly charged. Wherever 
the person accused may be convicted of such an offence, the 
conviction may either be by the verdict of a jury or on his plea 
of guilty if that plea is accepted by the prosecutor.* 


Where any act set forth in an indictment as contrary to any Act 
of Parliament, is also criminal at common law, or where the facts 
proved under such an indictment do not amount to a contravention 
of the statute, but do amount to a crime at common law, it shall be 
lawful to convict of the common law crime.5 


1 Summ. Jur. Act, 1908, § 30, as applied to procedure under indictment by 
§ 77 (4). 

2 As an instance see Robert Philip, 1855, 2 Irv. 243 at p. 250. 

8 16 & 17 Geo. V. c. 15. 

4 Law Reform (Miscellaneous Provisions) (Scotland) Act, 1940 (3 & 4 Geo. VI. 


c. 42), § 8. 
5 Crim, Pro. Act, 1887, § 62. 
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The person accused can only be convicted of a common law 
crime in respect of facts charged in the indictment. An accused 
was indicted on a charge that, being an undischarged bankrupt, 
he obtained goods on credit without informing the supplier of 
the fact that he was an undischarged bankrupt, contrary to the 
Bankruptcy Act, 1884. The evidence shewed that the goods 
were paid for in cash but, the prosecutor having been allowed 
to proceed with his evidence, the accused was convicted of the 
common law crime of fraud by inducing the supplier, through 
the false pretence of impersonation, to send the goods to an 
address. The conviction was quashed on the ground that these 
facts had not been charged in the indictment.} 

There is no general statutory provision enabling a person 
indicted for a common law offence to be convicted of a statutory 
offence, but there are some special cases. A person indicted for 
rape may be convicted of an offence under certain sections of the 
Criminal Law Amendment Act, 1885, or of indecent assault, 
although that Act is not mentioned in the indictment.2 This 
does not apply where the accused is only indicted for attempt to 
ravish; and it is too late to ask the jury to convict of the statutory 
offence after the prosecutor has withdrawn the common law 
charge. A person indicted for culpable homicide in connection 
with the driving of a motor vehicle by him may be convicted of a 
contravention of § 11 of the Road Traffic Act, 1930 (which relates 
to reckless or dangerous driving).4. On an indictment for culp- 
able homicide which did not refer to the Road Traffic Act, the 
Sheriff directed the jury that they could not return a verdict of 
guilty of a contravention of § 11, but, the jury having convicted 
of culpable homicide, the Court on appeal substituted a verdict of 
guilty of the statutory offence.® 

Under an indictment for robbery, theft, embezzlement, or 
fraud a person accused may be convicted of reset; under an 
indictment for robbery, embezzlement, or fraud a person accused 
may be convicted of theft; and under an indictment for theft a 
person accused may be convicted of embezzlement or fraud, or 


1 Markland v. H.M. Adv., 1891, 3 White 21. 

2 Crim. Law Amendment Act, 1885 (48 & 49 Vict. c. 69), § 9.—Watson, 1885, 
5 Couper 696.—Barbour, 1887, 1 White 466. 

3 Townsend v. H.M. Adv., 1914, 7 Adam 378. 

4 Road Traffic Act, 1934 (24 & 25 Geo. V. c. 50), § 34. 

5 Paton v. H.M. Adv., 1936, J. C. 19. 
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may be convicted of theft although the circumstances proved 
in law amount to robbery.1_ An indictment charging theft falls 
to be read as impliedly including a charge of reset of theft, so 
that, where the crime proved is reset, a verdict of guilty of reset 
of theft is good, but the verdict should not be guilty as libelled? 
Similarly an indictment charging theft falls to be read as im- 
pliedly including a charge of embezzlement, so that, where the 
crime proved is embezzlement, a verdict of guilty of embezzle- 
ment may be returned.® 


Where in an indictment two or more crimes or acts of crime are 
charged cumulatively, it shall be lawful to convict of any one or more 
of them, and any part of what is charged in an indictment, constituting 
in itself an indictable crime, shall be deemed separable to the effect of 
making it lawful to convict of such crime, and where any crime is 
charged as having been committed with a particular intent or with 
particular circumstances of aggravation, it shall be lawful to convict 
of the crime without such intent or aggravation.4 


In a judgment® on the relevancy of an indictment which 
charged acts of damage to a ship, “and [you] did thus attempt 
“to sink and destroy the said barque with intent to defraud 
*‘the insurers liable under said insurances,’ Lord Justice-Clerk 
Macdonald said: “I think that under section 60 of the Criminal 
“Procedure Act, even assuming that the prosecutor fails to prove 
“insurances or knowledge of them, it will still be competent to 
“convict the prisoners of an attempt to sink the ship maliciously 
“should the attempt to sink be proved by evidence. That 
‘section provides that [section 60 quoted]. There is no doubt 
‘“‘that to bore a hole in a ship, in order to sink or destroy it, is an 
‘‘offence at common law if the word ‘maliciously’ is implied, as 
‘section 8 declares it may be. The great advantage of the recent 
** Act is that after evidence led, which of course is limited to the 
‘facts charged, the question whether the acts proved were done 
‘criminally can be left to the jury on direction by the judge as to 
“what they must find to have been the quality of those acts 
‘‘before they can convict under the indictment.” 

Upon an indictment for murder by violence—when the 


1 Crim. Pro. Act, 1887, § 59. 

2 Kennedy v. H.M. Ady., 1896, 2 Adam 51. 
8 Richard Laing, 1891, 2 White 572. 

4 Crim. Pro. Act, 1887, § 60. 

5 Le Bourdais, 1888, 2 White 161 at p. 166. 
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evidence under it establishes only acts of a culpable and reckless 
character resulting in the death—the person accused may be 
convicted of culpable homicide. The event of death not being 
proved to result from the violence is provided for in § 61. An 
indictment for housebreaking and theft, where the theft is not 
proved, will support a conviction of housebreaking with intent 
to steal, and also, probably, where no dishonest purpose can be 
inferred, a conviction of malicious mischief. 

On an indictment for assault and robbery it has been held 
that a verdict of guilty of the robbery may stand although the 
assault has been found not proven.} 

The section has been construed as also referring to'a quanti- 
tative separation of the charge, so that a person indicted for reset 
of a large number of articles may be convicted of reset though 
part only of the articles are proved to have been received.” This 
result, however, would probably have followed independently of 
the section? 


Attempt to commit any indictable crime shall itself be an indictable 
crime, and under an indictment which charges a completed crime, the 
person accused may be lawfully convicted of an attempt to commit 
such crime; and under an indictment charging an attempt, the person 
accused may be convicted of such attempt although the evidence be 
sufficient to prove the completion of the crime said to have been 
attempted; and under an indictment which charges a crime which 
imports personal injury inflicted by the person accused, resulting in 
death or serious injury to the person, the person accused may be 
lawfully convicted of the assault or other injurious act, and may also 
be lawfully convicted of the aggravation that such assault or other 
injurious act was committed with intent to commit such crime.4 


A mere expression of willingness to commit a crime is not an 
attempt to commit it. To constitute an attempt there must be 
some overt act done in execution of the crime.® 

A charge that “‘you did place your hand in one of the pockets 
“of A. B. and did thus attempt to steal,” is a relevant charge of | 
attempted theft,” and a conviction may follow although there 


1 O’Neill v. H.M. Adv., 1934, J. C. 98. 

2 Myers v. H.M. Adv., 1936, J. C. 1. 

8 Brodie v. Johnston, 1845, 2 Broun 559. 

4 Crim. Pro. Act, 1887, § 61. 

5 James W. Dick, 1901, 3 Adam 344. 

6 Hume i. 26.—Cameron, 1911, 6 Adam 456 at p. 485, 
7 Crim. Pro. Act, 1887, Schedule A. 
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was nothing in the pocket to steal.! It is an improper departure 
from form to charge the putting of a hand in a money receptacle 
“with intent to steal therefrom,’ though such a charge has been 
construed as one of an attempt to steal.2 Where a woman is not 
pregnant there can be no crime of attempting to procure her to 
abort.? And the difficulty is not removed by charging an act 
done in the belief that she was pregnant “with intent to cause 
“her to abort.’”’4 A criminal act such as housebreaking, or 
setting fire to a shop, may properly be charged as having been 
done ‘‘with intent” to commit the further crime of theft from 
the house, or fraud on the insurers, as the case may be.® Assaults 
which were formerly charged as being done “with intent’’ to 
commit murder, rape, or robbery are now charged as attempts 
to commit these crimes, and probably always could have been 
so charged.6 Where murder or culpable homicide is charged, 
and it is not proved that the death resulted from the assault or 
other injurious act of the accused,’ the conviction may be of the 
assault or other injurious act, with or without the aggravation 
that it was done with intent to murder or kill. Similarly where 
assault to the danger of life, or the like, is charged, and it is not 
proved that the life was endangered, the conviction may be of 
assault with intent to endanger life. 


CRIMINAL LETTERS. 


Ir is not open to the Lord Advocate, for the public interest, to 
prosecute by criminal letters at his instance. These, however, 
remain as the only method whereby a private person may 
prosecute in solemn procedure. 

A private prosecutor proceeds by presenting a Bill for 
criminal letters, the last instance of such a Bill being in 1916. 


1 Lamont v. Strathern, 1933, J. C. 33. 

2 Coventry v. Douglas, 1944, J. C. 13. 

3 Peggy Anderson, 1928, J. C. 1. 

4 John Semple, 1937, J. C. 41. 

5 Crim. Pro. Act, 1887, Schedule A. 

6 Hume i. 26. 

7 Delaney, 1945, J. C. 138.—See also Hill, 1941, J. C. 59; Gilmour, 1938, 
J. C. 1, and Willis v. H.M. Adv., 1941, J. C. 1. 

8 Crim. Pro. Act, 1887, § 2. 


256 CRIMINAL LAW OF SCOTLAND 


The Bill may be at the instance of an individual or of an 
incorporated company.! It is addressed to the Lord Justice- 
General, Lord Justice-Clerk, and Lords Commissioners of 
Justiciary. It sets forth the charge at length in the old syllogistic 
form in use before 1887. It concludes with the prayer: “‘Herefore 
‘“‘T beseech your Lordships for Criminal Letters at my instance in 
‘“‘the premises in common form,” and is signed by Counsel. The 
Lord Advocate must be asked to give his concurrence. If he 
does so his concurrence is endorsed on the Bill. If he does not 
he intimates his refusal by letter. In such an event the Court 
may afford the Lord Advocate an opportunity of lodging an 
information containing his reasons for declining to concur. The 
Court may pass the Bill with or without his concurrence. In 
passing the Bill the Court allows criminal letters to be expede. 
The private prosecutor must find caution, that he shall report the 
criminal letters duly execute and endorsed and insist in the 
pursuit thereof. Warrant for apprehending the person com- 
plained against and for bringing him before the Sheriff for 
examination on declaration, is obtained by petition to the Sheriff. 
The Bill is endorsed “‘fiat ut petitur,’’ and with the date for trial 
and warrant for citing witnesses and jurors. Criminal letters 
are prepared, signed by the Clerk of Justiciary, signeted and 
served by messenger-at-arms. 


CITATION. 


WHEN a sitting of the Sheriff Court or High Court has been 
appointed for trial on indictment, the Clerk of the Court of the 
second diet in the Sheriff Court, and the Clerk of Justiciary in 
cases to be tried in the High Court, issues a warrant of citation 
to cite the accused, witnesses for the prosecution and defence, . 
and jurors, and this warrant, or an authenticated copy, is a 
sufficient authority to all officers competent. One general 
warrant suffices for all cases to be tried at the sitting. 


1 See J. & P. Coats, Ltd. v. Brown, 1909, 6 Adam 19 at p. 50, where the Bill 
was passed in the name of the company and its secretary. 

2In J. & P. Coats, Ltd., supra, the Lord Advocate, without lodging an 
information, appeared personally and informed the Court of his reasons. In the 
later case of Clark v. Crawford in 1916 he lodged a written information. 

3 Crim. Pro. Act, 1887, § 23. 
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The indictment may be served by a macer or messenger-at- 
arms, or by a Sheriff-officer, or by a police-officer, at any place; 
but where the accused is in prison the execution must be by the 
Governor, deputy Governor, or a warder of the prison.1_ The 
officer must be duly vested in his office, but need not have the 
warrant with him at the time of citation.? An objection to an 
execution of citation on the ground that the officer had not seen 
the indictment or the warrant to cite was of no avail because 
the accused had not suffered any prejudice.® 

A full copy is served on the accused,’ with a short notice of 
citation upon it, and signed by the officer and one witness.® 

The copy must have the list of the witnesses attached.® 
Where there are several panels, a copy must be served on each.’ 
The copy should be in all respects accurate. Deletions and 
corrections in the service copy may before service be authenti- 
cated by the initials of the person serving the same.’ Any 
objection to citation on the ground of discrepancy between the 
principal indictment and the service copy can only be made at 
the first diet, and such discrepancy, error, or deficiency does 
not entitle the accused to refuse to plead unless the Sheriff is 
satisfied that the same tended substantially to mislead and 
prejudice him. The copy should bear to be signed as the 
principal, both as regards the libel and inventories ! and the list 
of witnesses," but it is sufficient if one representation of the 
signature be placed at the end of the libel, and one at the end 
of each inventory, appendix, or list, without there being the 
representation of a signature on each page of the copy.” 

An error in the list of witnesses may be rectified. This 
might be done by amendment, but it is more usually done by 


1 Crim. Pro. Act, 1887, § 24. 
2 Circuit Courts Act, 1828 (9 Geo. IV. c. 29), § 7.—Alison ii. 327. 
3 Robert Bryson, 1910, 6 Adam 203. 
4 Circuit Courts Act, 1828 (9 Geo. IV. c. 29), § 6.—Hume ii. 243.—Alison ii. 312. 
5 Crim. Pro. Act, 1887, § 25, and Schedules F and G. 
6 Act 1672, c. 16.—Hume ii. 247, 248.—Alison ii. 316.—Campbell, 340, 341. 
7 Hume ii. 245.—Alison ii. 312. 
8 Crim. Pro. Act, 1887, § 21. 
9 Ibid., § 33. 
10 John Connor, 1821, Shaw 57.—John Thompson, 1823, Shaw 104.—Geo. 
Mackay, 1873, 2 Couper 413. 
11 Ann Somerville, 1821, Shaw 31.—Alex. Gunn, 1819, Shaw 35.—David Gall, 
1820, Shaw 39.—John Cameron, 1850, J. Shaw 295. 
12 Campbell 342.—See also 1 Swin. 505, note. 
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notice of an additional witness under the Criminal Procedure 
Act, 1921.3 

The citation should be personal, if possible. Where this is 
impossible, the copy is delivered to one of the family within the 
accused’s house.2 Delivery to a member of the family or a 
servant not within the house will not do.2 And where delivery 
was made to a corporal for his superior officer, but not in the 
particular quarters of the officer, the citation was held to be 
bad.4 If access cannot be gained, the copy is fastened to the 
most patent door of the house.’ If the copy be left at a house 
which is not the dwelling of the accused, the citation is invalid.® 
A citation at the accused’s house will be bad, if he have left it 
permanently forty days previously;* but if he has absconded 
the indictment may be served at his last known residence? 
A citation which would not be sufficient in itself, may be made 
so by the act of the accused, e.g. if he has named a place in his 
bail bond at which he may be cited.® All bail bonds now specify 
a domicile at which the accused may be cited.” 

When an indictment is served, the officer serving it appends 
to it a notice citing the accused to two diets of compearance, the 
first being not less than six clear days after the service, and the 
second diet being not less than nine clear days after the first." 
The notice is signed by the officer serving, and by a witness to the 
service. It calls upon the accused to appear for the first diet in 
the Sheriff Court nearest to the prison of confinement, or if the 
accused is on bail, the Sheriff Court of the district of the domicile 
given for citation in the bail bond, or in any other case before 


1 11 & 12 Geo. V., c. 50, § 1. 

2 Act 1555, c. 33.— Hume ii. 252-253.—Alison ii. 328-329.—Alison states that 
if a party lock up his house, and leave the key with a neighbour, that it is good 
service if the copy be given to the neighbour (ii. 332). This is very doubtful— 
Campbell 339, 340. 

3 Hume ii. 254.—Alison ii. 332.—Campbell 339. 

4 Hume ii. 253. 

5 Act 1555, c. 33.—Hume ii. 254.—Alison ii. 332; Campbell 339. 

6 Thos. King, 1825, Shaw 134. 

7 Hume ii. 259.—Houston v. Ponton, 1828, Syme 332.—John Laird, 1838, 
2 Swin. 26; Bell’s Notes 226. 

8 Crim. Pro. Act, 1887, § 26. 

9 Alison 11. 330.—Will. Ward, 1821, Shaw 60.—Chas. Crocket, 1864, 4 Irv. 
556; 37 8. J. 25.—Robt. Young, 1831, Shaw 243; Bell’s Notes 225. 

10 The Justiciary Courts Act, 1868 (31 & 32 Vict. c. 95), § 18. 
11 Crim. Pro. Act, 1887, § 25, and Schedules F and G. 
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the Sheriff within whose jurisdiction the crime is said to have 
been in whole or in part committed.t 

The place of the second diet, when that diet is to be in the 
Sheriff Court, is the Court of the Sheriff having jurisdiction to 
try the case according to law and practice existing before the 
Criminal Procedure Act, 1887. Where more than one Sheriff 
Court has jurisdiction, it is in the power of the Lord Advocate 
to determine which shall try the case.” 

If a person accused give written notice by his solicitor to the 
Crown Agent that he desires his case to be at once disposed of, 
and declares his intention to plead guilty, he may be served with 
an indictment, with notice attached, setting forth that the 
Crown Agent has received the intimation, and citing as for a first 
diet only, on an inducie of not less than four days.® 

When at a second diet, the diet is deserted pro loco et tempore, 
in consequence of review by the High Court of proceedings at the 
first diet, or when from any cause and in whatever Court an 
indictment is not brought to trial at the second diet without an 
order of Court postponing or adjourning the case to another 
sitting, a notice to appear for trial, written upon another copy 
of the indictment, may be served within nine clear days of the 
date of such second diet, and that either before the High Court, 
or before the Sheriff Court, if competent to try the offence, 
although the former citation to a second diet was to a different 
Court, such notice being for a diet not less than nine clear days 
after its date.* 

Where cases appointed to be tried in the High Court at any 
place are ordered to be postponed and tried at another place at 
which a Court is about to be held, a notice must be served on the 
accused intimating the postponement, and citing the accused to 
that Court.® 

The old practice of citing edictally accused persons who are 
furth of Scotland on an inducie of sixty days ® has been rendered 
no longer essential,” and six clear days are now the minimum 
inducie in all cases.® 

1 Crim. Pro. Act, 1887, § 26. 

2 Crim. Pro. Act, 1887, § 22; Summ. Jur. Act, 1908, § 77 (2). 
3 Crim. Pro. Act, 1887, § 31, and Schedule L. 

4 Ibid., § 42, and Schedule N. 

5 Ibid., § 50, and Schedule O. 


6 Hume ii. 259.—Alison ii. 336.—Campbell 338. 
7 Crim. Pro. Act, 1887, § 26. 8 Ibid., § 25. 
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The officer who has cited the accused returns an execution of 
citation signed by him, with his official designation appended, 
and also signed by the witness.! 

The prosecutor is not bound to produce the execution, unless 
sentence of fugitation, or forfeiture of bail bond, is demanded, 
and may prove service by the oaths of the person serving and 
the witness, though their names be not on the list of witnesses.? 
Where the accused appears in answer to citation any objection 
to its validity should be stated at the first diet.2 This assumes 
that the accused has appeared at the first diet. Should the fact 
be that he did not receive the citation until a later stage the 
Court of the second diet could entertain the objection. 

Both witnesses and jurors should be cited a reasonable period 
before the trial, but it is not a good objection to their competency 
that they have attended without citation or on defective citation.* 
Witnesses may be cited in Scotland on the warrant of any 
Scottish Court,5 and witnesses in other parts of the United 
Kingdom may be cited to attend.® 

Citation of witnesses, whether for precognition or the second 
diet, may be made by any macer, messenger-at-arms, Sheriff- 
officer, or officer of police, at any place.’ 

In citing witnesses, the officer does not require to be in 
possession of the warrant,’ and the citation does not require a 
witness. A written execution of citation of witnesses in a form 
prescribed !° is retained, which may be founded on in the event of 
witnesses failing to appear, to entitle the Court to impose fines, 
and, if cause be shewn, to grant warrant for apprehension and 
committal to prison. A witness so committed must remain in 
prison until the trial, unless the Court, on his application, 
liberate him on caution.” On application, supported by an oath 
stating that a witness is likely to abscond, the Court may grant 


1 Crim. Pro. Act, 1887, § 23, and Schedule C. 

2 The Circuit Courts Act, 1828 (9 Geo. IV. c. 29), § 7. 

8 Crim. Pro. Act, 1887, § 33. 

4 9 Geo. IV. c. 29, § 10; Evidence Act, 1852 (15 & 16 Vict. c. 27), § 1. 
5 1] Geo. IV. & 1 Will. IV. c. 37, § 8. 

6 45 Geo. III. c. 92, § 3. 

7 Crim. Pro. Act, 1887, § 24. 

8 9 Geo. IV. c. 29, § 7. 

9 11 Geo. IV. & 1 Will IV. c. 37, § 7. 

10 Crim. Pro. Act, 1887, § 23, and Schedule D. 
11 Hume ii. 373.—Alison il. 396-397.— James Bell, 1936, J. C. 93. 
12 Alison ii. 397. 
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warrant for apprehension and commitment to prison, unless the 
witness shall find certain bail prescribed in the warrant.) If a 
witness is in fear of arrest under warrant issued in a civil cause, 
or the like, the Court will, on application of the party, supported 
by an oath, grant him a protection to appear as a witness.” 

No list of assize is served on the accused. On or before the 
date of service the list of assize is kept in the office of the Sheriff- 
clerk of the second diet district, and the accused can have a copy 
on demand, free of charge.® 

The list is prepared under direction of the Clerk of Justiciary 
in High Court cases, and by the Sheriff-clerk of the district of 
the second diet in Sheriff Court cases.4 

All the jurors need not be summoned, but only sufficient for 
the cases left for trial, counting from the top of the list, as the 
Clerk of the second diet Court shall determine. The rest are 
placed on the next list till they have attended.é 

Where a trial is postponed in consequence of the High Court 
allowing a plea of guilty to be withdrawn, a jury list must be 
provided in the proper Sheriff-clerk’s office within three days of 
the postponement.® 

Where a second diet is deserted in consequence of a plea of 
guilty being allowed to be withdrawn at the second diet in the 
High Court, or where an indictment is not brought to trial at 
the second diet, and no order pronounced postponing the trial, 
or appointing it to be held at another sitting, and a notice is 
served for another diet on another copy of the indictment, a list 
of jurors must, by the day of service, be provided in the office 
of the Sheriff-clerk of the district to which the new notice 
applies.’ 

When the High Court exercises its power of holding a trial 
in any convenient place in the locality in which a crime has 
been committed, if the place be one of the accustomed Circuit 
towns, the jurors are summoned from the Circuit counties; but 
if the place is not such, then the jury is summoned from that 
county only in which the place is situated.® 


1 Hume ii. 375.—Alison ii. 398, 400. 
2 Hume ii. 376-377.—Alison ii. 400. 
8 Crim. Pro, Act, 1887, § 38. 

4 Ibid. 

5 Ibid., § 39. 

6 Ibid., § 41. 

7 Ibid., § 42. 8 Ibid., § 47. 
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Jurors are cited by registered post letter, and execution of 
citation in a prescribed form is signed by the Sheriff-clerk.* 

All citations, executions of citation, and other official docu- 
ments required may be written or printed, or partly written and 
partly printed, and any deletion or correction on any service 
copy of an indictment, or on any notice of citation, postpone- 
ment, adjournment, or other notice requiring to be served on the 
accused, or on any execution of such documents, may be 
authenticated by the initials of the person serving.” 


LODGING PRODUCTIONS, DEFENCES, AND NOTICES. 


THE Record Copy of the Indictment and extracts of any previous 
convictions to be used against the accused must in all cases be 
lodged with the Sheriff-clerk of the Court of the first diet, and 
where the indictment is not under section 31 a copy of the indict- 
ment with the witness list and productions list annexed must be 
lodged with the Sheriff-clerk of the Court of the second diet on or 
before the date of service of the indictment. Where the indict- 
ment is for fugitation, the lists must be lodged in the Justiciary 
Office. The articles of the production of which notice has been 
given must be lodged in the office of the Sheriff-clerk of the 
district of the second diet, or in cases to be tried in the High 
Court of Justiciary in Edinburgh, with the Clerk of Justiciary.* 
In practice all documentary productions are lodged with the 
Clerk of the Court of first diet along with the record copy of the 
indictment, and are by him transmitted, after the pleading diet, 
to the Clerk of Court of the second diet. In High Court cases 
the Sheriff-clerk of the Circuit town receives such productions 
on behalf of the Circuit Clerks. The labelled productions are. 
usually dealt with in the same way, though in some cases they 
may not be lodged until after the first diet. They ought never 
to be retained in the custody of the prosecutor.. A production 


1 Crim. Pro. Act, 1887, § 23, and Schedule E. 

2 Ibid., § 21. 

8 Ibid., § 27. 

4 Ibid., § 37. 

5 Stark and Smith v. H.M. Adv., 1938, J. C. 170. 
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not mentioned in the list appended to the indictment may be 
used at the trial with leave of the Court, provided two days’ 
notice is given to the accused prior to the jury being sworn! The 
decisions indicate that the true question is whether the accused 
has been prejudiced by failure to lodge a production.2 Actual 
personal possession by the Clerk is not necessary,* and if parties 
are informed where the article is, and are allowed to inspect it in 
neutral custody, they have no ground of complaint. 

The question whether an article referred to in the list of 
productions can be used, although it has never been in the hands 
of the Clerk of Court either actually or constructively, remains 
doubtful. In one case an objection was repelled to production 
of an article which had remained in the possession of a witness, 
who produced it at the trial.2 In another case the production 
was withdrawn. Hume and Alison give their opinion against 
the former decision.’ Where a photograph had been obtained 
by the prosecutor too late to be included in the list of productions, 
it was held incompetent to examine a witness as to the likeness in 
the photograph. The argument that the accused can suffer no 
prejudice, if he do not demand inspection of the article before 
the trial, is plausible, but is not sound as applied to the case of 
an article which is never lodged. He may suffer no prejudice 
from not having seen the article, but is it equally clear that 
justice may not suffer prejudice by the article being left in the 
power of the prosecutor during the trial, and until he sees fit to 
produce it? The articles which are to be used against the 
accused should be in Court and out of the control of the 
prosecutor before the trial. Although the accused may not care 
to see the productions, the Court is bound to protect him from 
the risk of articles being tampered with during the trial, and to 
secure that he shall have before him, from its commencement, 
every article that is to be used against him. 


1 Crim. Pro. Act, 1921 (11 & 12 Geo. V. c. 50), § 1. 

2 Ann Kerr, 1857, 2 Irv. 608.—Thomson Aimers, 1857, 2 Irv. 725.—Alex. 
Watt, 1859, 3 Irv. 389. 

8 Geo. Clarkson, 1829, Bell’s Notes 275.—Henry Kerr, 1833, Bell’s Notes 275. 

4 Jas. Dow, 1829, Bell’s Notes 275.—Jane Dempster, 1862, 4 Irv. 143, where 
an English official was sent to Scotland in charge of a “‘Sessions’ book,”’ which was 
libelled on as a production, but which he refused to give up. 

5 Hume ii. 338.—Alex. Watt, 1859, 3 Irv. 389. 

6 Jas. Pringle, 1838, 2 Swin. 192; Bell’s Notes 275. 

7 Hume ii. 388, note 3.—Alison ii. 595. 

8 Monson, 1893, 1 Adam 114. 
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In some cases the lodging of a production is of no advantage 
to the accused; e.g. where it consists of a packet sealed up by a 
magistrate. In such a case the accused can apply to the Court 
to have the packet opened, and if no application is made he will 
not be permitted to raise any objection.! It sometimes happens 
that the prosecutor, although producing an article, such as a 
Crown Office letter-book, refuses to allow inspection of parts of it 
which have no bearing on the case. Where the Court are satisfied 
with the grounds of a refusal, they will not order the custodier of 
the book to give access to the whole of it, but, of course, will 
prevent the prosecutor from using any part to which access has 
not been permitted? 

In the case of documents in current use, or for some other 
reason impracticable to produce on service of the indictment, it 
is a common practice to lodge copies or excerpts, the accused 
being afforded an opportunity of inspecting the originals, which 
are afterwards produced at the trial. 

It is not competent for the person accused to examine any 
witnesses or to put in evidence any productions not included in 
the lists lodged by the prosecutor unless written notice of the 
names and designations of the witnesses, and of the productions, 
has been given to the Procurator-fiscal of the district of the second 
diet, or to the Crown Agent where the case is to be tried in the 
High Court, at least three clear days before the jury is sworn, 
unless the accused person shall shew, before the jury is sworn, 
that he was unable to give the full notice, and where this is shewn 
the Court will give the prosecutor a remedy by adjournment or 
postponement or otherwise.2 This applies to the husband or 
wife of the accused, though not to the accused, as witnesses. 
The prosecutor may waive objections to the competency of 
adducing witnesses of whom the accused has not given notice, 
and the Court may permit the accused to lead evidence although 
the requirements of notice have not been complied with.5 

If the accused proposes to make any special defence, he must 
tender it at the first diet, unless he can shew cause for not having 


1 Hume ii. 388.—Alison ii. 594. 

2 Joseph M. Wilson, 1857, 2 Irv. 626.—It is fair to give some notice of the 
parts of the book which are to be used in evidence. 

8 Crim. Pro. Act, 1887, § 36. 

4 Criminal Evidence Act, 1898 (61 & 62 Vict. c. 36), § 5. 

5 Lowson v. H.M. Adv., 1943, J. C. 141. 
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done so, in which case it must be lodged not less than two clear 
days before the second diet.1_ The following are defences which 
are held special: Alibi, or a statement that the accused was 
not at the place of the offence when it was committed, but 
was at a different place, which must be specified; ? Insanity at 
the time of the act; Allegation that the offence was committed 
by another person named and designed;* Allegation of self- 
defence.* Allegations that the accused was asleep, or was 
suffering from temporary mental dissociation, or from hysterical 
amnesia at the time of the alleged crime have been pled as 
special defences.5 Provocation not amounting to self-defence, 
and weakness of mind not amounting to insanity, are not special 
defences, and notice of such pleas in mitigation does not require 
to be given.§ 

Where the accused proposes to impeach the chastity of a 
woman said to have been injured,’ or to prove a quarrelsome 
disposition against the injured party,® he must give notice of his 
intention, although not in the form of a defence. And he will 
not be permitted to go beyond the time specified in the notice.” 

If the accused intends to object to the validity or admissibility 
of any extract conviction of crime, which the prosecutor has 
given notice of as an aggravation, he must give written notice to 
the Procurator-fiscal of the Court of the second diet in a Sheriff 
Court case, or to the Crown Agent in a High Court case, five clear 
days before the date fixed for the second diet, or, in case he 
desires to plead guilty at the first diet, two clear days before 
that diet. 

Copies of special defences, and notice of witnesses, and 
productions, for the accused, must be lodged with the Sheriff- 
clerk of the district of the second diet, or in cases for the High 


1 Crim. Pro. Act, 1887, § 36. 
2 Francis Gairdner, 1838, 2 Swin. 180.—Geo. Maclellan, 1843, 1 Broun 510. 
8 Alex. Robertson, 1859, 3 Irv. 328.—Isabella Laing, 1871, 2 Couper 23. 
4 Will. Younger, 1828, Bell’s Notes 236.—Will. Wright, 1835, Bell’s Notes 236. 
5 Simon Fraser, 1878, 4 Couper 70.—Ritchie, 1926, J. C. 45.—Russell v. 
H.M. Adyvy., 1946, J. C. 37 at pp. 41 and 45. 
6 John Small, 1880, 4 Couper 388.—Muir v. H.M. Adv., 1933, J. C. 46. 
7 Alison ii. 531.—Rob. Forsyth, 1866, 5 Irv. 249. 
8 Alison ii. 533.—Will. Brown, 1836, 1 Swin. 293; Bell’s Notes 294.—Jas. 
Irving, 1838, 2 Swin. 109. 
9 Geo. Forbes, 1858, 3 Irv. 186.—Jas. Reid, 1861, 4 Irv. 124. 
10 Rob. Forsyth, 1866, 5 Irv. 249. 
11 Crim. Pro. Act, 1887, § 66. 
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Court in Edinburgh, with the Clerk of Justiciary for the use of 
the Court.} 

The accused, if he desire to raise any objection at the trial, 
based on his not having been able to find any person named in 
the indictment or in the list of witnesses, must give notice of his 
objection at least four clear days before the second diet to the 
Procurator-fiscal if the diet is to be in the Sheriff Court, or to the 
Crown Agent if the diet is to be in the High Court.? 


TRIAL. 


THE trial of crime takes place with open doors. It is illegal 
to exclude the public except in the case of indecent and un- 
natural offences, such as sodomy, bestiality, incest, rape, lewd, 
indecent, and libidinous conduct towards children, and in cases 
where the Court has been cleared in consequence of disorderly 
conduct or intimidation, and in cases involving the national 
safety.2 The Court, by statute,t may direct that all or any 
persons—other than officers of Court, parties to the case, their 
counsel and solicitors, or persons otherwise directly concerned 
in the case, and authorised representatives of the Press—be 
excluded from the Court during the taking of the evidence of a 
person under the age of seventeen years in any proceedings in 
relation to an offence against decency or morality. Where the 
Court is cleared to try cases of an indecent description, the doors 
should not be closed until after the jury have been sworn, and 
should be opened before the jury return their verdict. 

All Courts have the power to enforce order, and to punish — 
acts of contempt against their authority and dignity.5 If the 


1 Crim. Pro. Act, 1887, § 36. 

2 Ibid., § 53. 

3 Act 1693, c. 27.—Finnie v. Gilmour, 1850, J. Shaw 368.—Orr v. M‘Callum, 
1855, 2 Irv. 183.—Official Secrets Act, 1920 (10 & 11 Geo. V. ec. 75), § 8 (4). 

4 Children and Young Persons (Scotland) Act, 1937 (1 Edw. VIII. & 1 Geo. 
VI. c. 37), § 45. 

6 Hume ii. 138. 
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accused,’ or a witness,? or a juryman,® appear in a state of 
intoxication, or if any person behave in an insulting and con- 
temptuous manner,’ or if witnesses, after being enclosed under 
charge of officers, break out of the room where they are confined,® 
summary punishment may be inflicted. But an oppressive 
exercise of this power by a Judge in an inferior Court will be 
checked by the High Court.6 The instant withdrawal of words 
which may imply contempt of Court is an element in determining 
whether the punishment was oppressive.” Other contempts of 
Court will be noticed in treating of evidence. 

The Court may call any person to account who attempts to 
affect the course of justice by failing to appear when summoned 
as a witness,’ or by publishing one-sided statements of the case,® 
or by destroying or delivering up to the friends of the accused 
articles which have been called for by the public prosecutor,!® 
or by animadverting upon the Court itself or granting false 
certificates,” or whispering to a witness while under examination,'* 
or in any other manner. In cases of publication of statements, 
which do not call for punishment, the Court may interfere to 
prohibit such publication, and secure the prisoner against any- 
thing which may prejudice the public mind so as to endanger 
his prospect of obtaining a fair trial.1® Where there has been 
expression of feeling against the person accused locally the Court 
may, on presentation of a petition,!® intervene to ensure that the 
trial takes place elsewhere. 


1 Alex. Maclean, 1838, 2 Swin. 185; Bell’s Notes 165. 

2 John Allan, 1826, Shaw 172.—Jas. Wemyss, 1840, Bell’s Notes 165. The 
witness was so intoxicated as to be unable to appear, and was sentenced on this 
fact being proved. 

8 Elizabeth Yates, 1847, Ark. 238. 4 Rob. Clark, 1829, Shaw 218. 

5 Thos. Innes and John M‘Ewan, 1831, Shaw 238 and Bell’s Notes 165 and 
38. J. 336. 

6 Lawrie v. Roberts, 1882, 4 Couper 606; 9 R. (J.) 22; 198. L. R. 625. See 
also Millburn, 1946, S. C. 301. 

7 Ibid. 

8 M‘Glinchy v. Angus, 1889, 2 White 388.—James Bell, 1936, J. C. 89. 

9 Hume i. 406; ii. 139-140.—Will. Watson, 1820, Shaw 9. 

10 Hume ii. 140.—Alex. Galloway, 1839, 2 Swin. 465; Bell’s Notes 101 and 166. 

11 Hume ii. 139.—Alison i. 575.—Gilbert Macleod, 1820, Shaw 3. 

12 Jas. Nimmo, 1839, 2 Swin. 338; Bell’s Notes 165. 

13 Hume ii. 140. 

14 Rob. Emond, 1829, Shaw 229.—Will. Haire, 1829, Bell’s Notes 165. 

15 Smith v. Ritchie, 1892, 20 R. (J.) 52; 3 White 408.—Cowie vw. Outram & Co., 
1912, S. C. (J.) 14; 6 Adam 556. 

16 James Dewar, Petitioner, 5th September 1944 (n.r.). 
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A criminal diet is peremptory, and cannot be called even of 
consent before the date in the citation! If not called or con- 
tinued on that date the instance falls,? whether the diet be the 
original or an adjourned diet.2 The accused cannot demand as of 
right that the diet be called; 4 nor on a remit for sentence can he 
demand that the diet be called, and it was so held in a case where 
the remit was defective.5 The diet can only be continued by an 
entry in the Record.’ It is incompetent to continue a first diet 
beyond the date fixed for the second diet.’ Judges of the 
Supreme Court may continue second diets without a formal 
sitting of Court,’ by means of an entry in the Court Minute Books. 
Where several cases stand for trial on the same day, ¢.g. at 
Circuit, they are continued from one day to another by the 
general continuation of diets at the close of each day’s sittings. 
If the diet be not called or continued the instance falls and a fresh 
indictment is competent.? If at the calling neither the pro- 
secutor nor the accused appear, the libel falls,’ and no sentence 
of fugitation can pass. The Lord Advocate may appear by 
his deputes, being advocates-depute ” and procurators-fiscal. 
The Sovereign may appoint persons by mandate to proceed with 
prosecutions already raised, where the necessity arises.® On 
emergency, the Court of Justiciary, or the Sheriff,® or the 
magistrate,!® may in their respective Courts appoint a person to 
act as prosecutor, and take up existing prosecutions. 

In the case of a private prosecution by a corporate body the 
Court has allowed criminal letters to be expede at the instance 


Hume ii. 263.—Alison u. 343. 
Ibid. 
Malonie v. Jeffrey, 1840, 2 Swin. 485; Bell’s Notes 123 and 227. 
John Duncan, 1875, 3 Couper 80. 
Robert B. M‘Lachlan, 3rd November 1938 (n.r.). 
Hume ii. 263.—Alison ii. 343-344. 
Crim. Pro. Act, 1887, § 25.—Hull v. H.M. Adv., 1945, J. C. 83. 
8 Hume ii. 264.—Alison ii. 344. 
9 Edward Tabram, 1872, 2 Couper 259. 
10 Walker v. Emslie, 1899, 2 F. (J.) 18; 3 Adam 102.—Thomson ». Scott, 1901, 
3 Adam 410. 
11 Hume ii. 265.—Alison ii. 344. 
12 Hume ii. 267.— Alison ii. 346. 
138 Hume ii. 268.—Alison ii. 346-347. 
14 Daniel Campbell, 1868, 1 Couper 182. 
15 Macrae v. Cooper, 1882, 4 Couper 561. 
16 Hill v. Finlayson, 1883, 5 Couper 284. 
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of the corporate body and its secretary,! and such body may by 
commission appoint a special attorney to appear for it.? 

In the High Court, where the prosecutor appears, but the 
accused fails to appear after his name has been publicly called in 
Court and at the door, and no one appears for him and accounts 
for his absence, the case cannot proceed,’ but fugitation is 
pronounced, by which he is deprived of all personal privilege or 
benefit by law.4 And the Court will require strong evidence of 
inability to attend before they will refrain from passing sentence 
of fugitation.® If the accused is on bail his bail bond is forfeited.® 
Outlawry and forfeiture of bail bond may be pronounced on 
failure to appear at a diet to which a case has been adjourned.” 
A sentence of outlawry is automatically recalled if the prosecutor 
serves a fresh indictment; the accused being entitled, without 
any express recall of the sentence, to obtain warrant for citation 
of witnesses. It is competent to petition for the recall of 
sentence of outlawry.? On the death of an accused person before 
citation, his wife and children may petition for recall1° A 
foreigner who has not been arrested cannot be fugitated An 
inferior Court cannot pronounce sentence of outlawry,” but may 
forfeit the bail bond. The forfeiture may be declared after the 
desertion of the diet.¥* 

No objections can be pleaded by the accused’s procurator in 
his absence, except to the citation.4 But even this will not be 
allowed if it be shewn that the accused has left the kingdom, 
unless a mandate from him be produced ¥ or the Court be satisfied 
that he has not left permanently.1® The accused’s cautioner 


1 J. & P. Coats, Ltd. v. Brown, 1909, 6 Adam 19 at p. 50. 
2 Hume ii. 268.—Alison ii. 347. 

8 Hume ii. 269. 

4 Hume ii. 270-271.—Alison ii. 349-350.—Anderson, p. 281. 

5 Alison ii. 349-350.—Mary Alcock, 1857, 2 Irv. 615. 

6 Keely v. Rowan, 1897, 25 R. (J.) 3; 2 Adam 357. 

7 John Hannah, 1883, 5 Couper 346. 

8 John Clyne, 1875, 3 Couper 149.—Arch, and Susan Miller, 1850, J. Shaw 288. 
9 Sweeney v. H.M. Adv., 1894, 21 R. (J.) 44; 1 Adam 392. 
10 Anderson, p. 282.—Webster, 1858, 3 Irv. 285. 
11 Hume ii. 50-57. 
12 Hume ii. 69. 
13 Morrison v. Monro, 1854, 1 Irv. 599. 
14 Hume ii. 271-272,—Alison ii. 352.—Rob. Lacy, 1837, 1 Swin. 493. 

15 John Forrest, 1823, Shaw 103.—John Laird, 1838, 2 Swin. 26. 
16 Jas. Anderson, 1834, Bell’s Notes 229. 


270 CRIMINAL LAW OF SCOTLAND 


cannot plead objections to the citation in bar of fugitation.? 
He can only object to forfeiture of the bail bond.* 

The first diet is held in the Sheriff Court of the district 
where the prisoner is confined, or where his domicile for citation 
according to his bail bond is situated, or in other cases in the 
Sheriff Court of the locus of the crime. The Procurator-fiscal 
of that district acts for the Lord Advocate, unless an Advocate- 
Depute, or the Procurator-fiscal of the district of the second diet, 
appear to prosecute.* A solicitor entitled to act in the Court of 
the second diet may act for the accused at the first diet, although 
not entitled to do any other business in that Court.® 

On a first or second diet being called, the Court, if the accused 
has no legal adviser, appoints one to act for him, unless he 
expressly decline professional services. Both in the Sheriff 
Court, and in the High Court, poor prisoners have legal advisers 
assigned to them by the professional bodies, so that it is now a 
very rare occurrence that the accused is without legal advice. If 
the accused be deaf and dumb,’ or do not understand English,’ 
the Court appoints an interpreter. In practice the prosecutor 
provides an interpreter who has not been associated in the 
preparation of the case, and the Court administers the oath of 
office. 

All objections to the citation on the ground of discrepancy 
between the record and service copies of the indictment, or 
errors or deficiencies in the latter, or in the notice of citation, 
must be stated at the first diet, before the accused is called upon 
to plead.? 

Pleas in bar of trial ought to be stated at the first diet, except 
in circumstances which have occurred subsequent to the first 


1 Geo. Smith, 1836, 1 Swin. 301. 

2 Will. Cook, 1832, 5 Deas and Anderson 513.—Jas. Laird, 1838, 2 Swin. 178. 

8 Crim. Proc. Act, 1887, § 26. 

4 Ibid., § 28. 

5 Ibid., § 30. 

6 Act 1587, c. 91.—Hume ii. 283-284.—Alison ii. 370-371.—Anderson, 283 
(illness of Senior Counsel).—John Hannah, 1836, 1 Swin. 289. In this case, as no 
Counsel appeared at Circuit, the Court appointed the Sheriffs to defend. 

? Hume i. 45.—David Smith, 1841, Bell’s Notes 231.—Donald Turner, 1861, 
4 Irv. 93.—William Wilson, 1942, J. C.75 (at the trial an interpreter was appointed, 
although this is not noted in the report). 

8 Allan Maclean, 1828, Shaw 202; Bell’s Notes 231.—Murdo Mackay, 1831, 
Bell’s Notes 231.—Herbert O. T. Olsson, 1941, J. C. 63. —Liszewski v. Thomson, 
1942 J. C. 55. 

9 Crim. Pro. Act, 1887, § 33. 
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diet, or unless such plea has been reserved at the first diet.1~- Where 
such a plea is tendered, proof in regard to it may be taken by the 
Judge without impanelling a jury.2 Pupilarity is not a good plea 
in bar of trial,? but the fact that the accused was under eight 
years of age at the time of the alleged crime, and so incapable in 
law of committing it, might be treated as a good plea in bar of 
trial. Ifa plea of present insanity be tendered and proved, the 
Court finds that the accused cannot be tried under the present 
indictment; allows the diet to be deserted pro loco et tempore; 
and orders him to be confined until the Royal pleasure regarding 
him be known.® Although no question as to sanity be raised 
by the accused, the prosecutor may raise the question,® and 
the Court, if they see cause, will, ex proprio motu, investigate 
whether the accused be a fit subject for trial or not.” It has 
been authoritatively decided that the Court has power either 
(a) to hold a preliminary enquiry as to the mental condition of the 
accused before calling on him to plead, or (6) to call upon the 
accused to plead, leaving it to the jury at the trial to say whether 
he is capable of pleading. It may be that where the accused 
maintains he is sane, the Court will not hold a preliminary 
enquiry into his mental condition; but where it is maintained 
on his behalf that he is insane, the procedure following the 
practice stated by Hume and Alison will be to hold a preliminary 
enquiry. Mental deficiency !° and hysterical amnesia" are not 
good pleas in bar of trial. 


1 Court of Justiciary Act, 1868 (31 & 32 Vict. ec. 95), § 7, and Crim. Pro. Act, 
1887, §§ 28 and 29. 

2 Hume ii. 143-144,—Alison i. 659.—Anderson, 285; Thomas Brown, 1907 
S.C. (J.); 67; 5 Adam 312. 

8 Hume ii. 102.—Alison i. 665. 

4 Children and Young Persons (Scotland) Act, 1937 (1 Edw. VIII. & 1 Geo. 
VI. c. 37), § 55.—Anderson, 284. 

5 The Lunacy Act, 1857 (20 & 21 Vict. c. 71), § 87.—The following instances 
(besides those referred to in Hume ii. 143-144, and in Alison i. 660 and Bell’s 
Notes 4) may be referred to, of a plea of insanity in bar being raised : Adam Sliman, 
1844, 2 Broun 138.—Euphemia Lees, 1845, 2 Broun 484.—Peter Peanver, 1850, 
J. Shaw 462.—Thos. Smith, 1858, 3 Irv. 167.—Johannis Manolatos, 1864, 4 Irv. 
485.—Thos. Arnot, 1864, 4 Irv. 529. 

6 Alexander Robertson, 1891, 3 White 6. 

7 Alison i. 659-660.—John Warrand, 1825, Shaw 130.—Will. Douglas, 1827, 
Shaw 192.—John Barclay, 1833, Bell’s Notes 4. 

8 Thomas Brown, 1907, S. C. (J.) 67; 5 Adam 312.—Sharp, 1927, J. C. 66; 
William Wilson, 1942, J. C. 75. 

9 Vide Thomas Brown, supra. 10 Patrick Breen, 1921, J. C. 30. 

11 Isabella Russell v. H.M. Adv., 1946, J. C. 37; 19468. L. T. 93. 
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Another plea in bar is, that the Court has not jurisdiction. 
Another is that of res judicata. If the accused has been placed 
at the bar, on a libel, and that libel has been found irrelevant by 
the Sheriff-Substitute, it is incompetent to place him on his trial 
on a libel in precisely the same words before the Sheriff1 But, 
on the other hand, a judgment against relevancy in the Sheriff 
Court is not binding on the High Court of Justiciary.2 Where 
a libel has been found irrelevant and the Court, having refused 
a motion to desert the diet pro loco et tempore, has deserted 
simpliciter and dismissed the accused, the prosecutor may raise 
a new libel for the same offence; * but where the diet is deserted 
simpliciter, on the prosecutor’s motion, further proceedings 
cannot be taken for the same offence.* 

The plea which oftenest occurs is that of ‘“‘tholed an assize”’; 
that is, that the case has already been brought to proof, and 
cannot be tried again. If this be the fact, the accused is entitled 
to claim exemption from further trial.’ But the previous trial 
must have been regular® on a formal charge at the instance of a 
prosecutor before a Court which had jurisdiction,’ and must have 
been for the same crime, depending upon the same evidence, and 
not for what is truly another crime, though having a semblance 
of connection with the offence originally charged.2 On the other 
hand, the prosecutor cannot evade the objection of res judicata, 
by merely describing the same facts in a different manner.® 

If after the previous trial an event has occurred, which 
changes the character of the offence (as for example where a trial 
for assault has taken place, and the injured party dies), the plea 
of res judicata will not exclude an indictment for homicide.” 


1 Longmuir v. Baxter, 1858, 3 Irv. 287. 

2 Geo. Fleming, 1866, 5 Irv. 289. 

3 John Hall, 1881, 4 Couper 500. 

4 John Hall, supra. 

5 Hume ii. 465—466.—Alison ii. 615-616.—Jas. Watt, 1824, Shaw 113.—Rob. | 
Hosie, 1837, 1 Swin. 507; Bell’s Notes 302.—Sarah Fraser, 1852, 1 Irv. 66.— 
Dorward v. Mackay, 1870, 1 Couper 392. 

6 Hume ii. 468—-469.—Alison ii. 618. 

7 Hilson v. Easson, 1914, S. C. (J.) 99; 7 Adam 390. 

gs Alison 11. 617.—Galloway v. Somerville, 1863, 4 Irv. 444.—Glen v. Col- 
quhoun, 1865, 5 Irv. 203. 

9 Hume ii. 466.—Alison ii. 615-616. 

10 John M‘Neil, 1826, Shaw 162.—Isabella Fairweather, 1836, 1 Swin. 176, 227, 
and 354; Bell’s Notes 299.—John Stevens, 1850, J. Shaw 287.—Jas. Stewart, 
1866, 5 Irv. 310.—Patrick O’Connor, 1882, 5 Couper 206; 10 R. (J.) 40.—These 
cases overrule John Robertson, 1832, 5 Deas and Anderson 261; Alison ii, 616, 
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In quashing a conviction proceeding on the verdict of a jury 
whose number, through the illness of one of them, had been 
reduced to fourteen, the Court refused a motion by the prosecutor 
to reserve in their interlocutor his right to bring the complainer to 
trial de novo; that question being left over for determination if 
and when fresh proceedings should have been brought. The 
older practice was that before the jury were sworn the diet 
might be deserted pro loco et tempore, but afterwards could only 
be deserted simpliciter.2 In the unreported case of Reid and 
Hyland,* the former turned ill on the second day of the trial and 
the Court allowed the prosecutor to desert the diet against him 
simpliciter, and directed the jury to find him not guilty. The 
trial proceeded against Hyland. In the case of Alexander 
Young and others,* one of several accused turned ill on the 
twentieth day of the trial and the Court allowed the prosecutor 
to desert the diet against him pro loco et tempore, discharged the 
jury quoad him and reserved the right of the Lord Advocate 
to raise a new indictment. 

If the previous trial was stopped by reason of some defect 
emerging in the tribunal, such as the illness of the Judge or of a 
number of jurors, a plea of res judicata would not be sustained.® 

There is one other plea in bar of trial, viz., indemnity 
guaranteed to a witness by the prosecutor. Where a witness is 
adduced by the Crown and gives evidence, he cannot be charged 
later with the offence, even if it be plain that he was particeps 
criminis. By adducing him as a witness, the prosecutor dis- 
charges him ipso facto from liability to prosecution, and a 
witness so adduced cannot refuse to give evidence on the ground 
that his evidence may implicate himself.6 The libel in support of 
which he is called is the measure of his indemnity, although part 
of it may have been departed from.’ The indemnity does not 


1 Laird and Hosie v. H.M. Adv., 1922, J. C. 17. (Note.—The Court has now, 
on application being made, a discretionary power to allow a trial to proceed 
with a jury reduced in number. Administration of Justice (Scotland) Act, 1933 
(23 & 24 Geo. V. c. 41), § 19.) 

2 John Ross, 1848, Ark. 481. 

8 20th July 1926. 

4 The Silks case, 22nd March 1932.—See also Elizabeth Hamilton, 1880, 
4 Couper 344. 

6 Hume ii. 469.—Alison ii. 618.—John Sharp, 1820, Shaw 19. 

6 Macmillan v. Murray, 1920, J. C. 13. 

7 Alison ii. 453-454.—Hare v. Wilson, 1829, Shaw 205 Syme 373; Bell’s 
Notes 260. 
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take effect unless he is actually called as a witness No un- 
authorised promise by a private person, or by an inferior official, 
will preclude the Public Prosecutor from trying the person to 
whom the promise is made.? 

It is not a good plea in bar that the accused is an outlaw, the 
sentence of outlawry being de jure recalled by the accused being 
arraigned at the bar,® and it being the interest of the accused to 
apply to be reponed before the trial, if he thinks himself pre- 
judiced by the fact,* as the Court will always repone in such 
circumstances.® 

If no plea in bar of trial be sustained, the accused’s objections 
to the relevancy of the libel are heard. Objections to the 
relevancy must be taken at the first diet, and cannot be stated 
afterwards. This requirement arose out of the rule that the 
relevancy of the indictment had to be sustained before the 
accused could be called on to plead,® and it has not been modified 
by the fact that aformal interlocutor of relevancy is unnecessary.’ 
Nevertheless the Court is entitled to interfere if gross injustice 
would be done by refusing to hear at the second diet an objection 
to relevancy which has not been stated at the first. If the 
Court consider the libel objectionable, they impugn it, although 
the prisoner’s counsel decline to do so.® 

It is not competent to look at the productions in considering 
the relevancy. Where an objection to relevancy is good, it may 
sometimes be met by allowing the prosecutor to amend the 
indictment by deletion of the objectionable words," and even 


1 Peebles and Whitehead, 1833, Bell’s Notes 261.—John Macdonald, 1837, 
Bell’s Notes 261. 

2 Arch. and Susan Miller, 1850, J. Shaw 288.—Alison ii. 454-455. 

3 Arch. and Susan Miller, 1850, J. Shaw 288.—John Clyne, 1875, 3 Couper 149, 

4 Jas. Wilson, 1830, Shaw 231; Bell’s Notes 228. 

5 Michael Hinchy, 1864, 4 Irv. 559. 

6 Smith v. Lothian, 1862, 4 Irv. 170 at p. 173. 

7 Crim. Pro. Act, 1887, §§ 28, 29, and 32. 

8 Bell, 1892, 3 White 313; cf. Lloyd v. H.M. Adv., 1899, 1 F. (J.) 67; 
2 Adam 637. 

9 Richard Smith, 1892, Bell’s Notes 234.—Jas. M‘Kechnie, 1832, Bell’s 
Notes 234.—Geo. Brown, 1839, 2 Swin. 394; Bell’s Notes 234 (Lord Justice-Clerk 
Boyle’s opinion).—Thos. Brown Harper, 1840, Bell’s Notes 234.—Sam. Michael, 
1842, 1 Broun 472.—John Rae, 1854, 1 Irv. 472 (Lord Justice-General Macneil’s 
opinion). 

lo Jas. Paton, 1858, 3 Irv. 208 (Lord Ardmillan’s opinion). 
11 As illustrations see Robert Philip, 1855, 2 Irv. 243.—Will. Wilson, 1882, 
5 Couper 48.—Skene Black, 1887, 1 White 365. 
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by the addition of new words provided the character of the 
offence charged is not altered and the accused is not prejudiced. 

When an objection to the relevancy is sustained, with the 
result that the case cannot go to trial, the usual practice is for the 
prosecutor to move the desertion of the diet pro loco et tempore, 
which in the ordinary case is granted as a matter of course, unless 
the Court see special ground to refuse it. 

In Sheriff Court cases, the Sheriff, if no plea be sustained 
which stops further procedure, calls upon the accused to plead to 
the charge. If a plea be accepted, he—although not the Sheriff 
of the second diet Court—may adjourn the case to consider the 
sentence,® provided there be no unreasonable delay.? When 
the Court of the second diet is in another Sheriffdom, any inter- 
locutor disposing of a preliminary plea, any plea tendered, any 
interlocutor adjourning the case, or any sentence pronounced 
is written on the record copy of the indictment, the accused 
being required to sign any plea of guilty tendered, if he can 
write, and such plea being signed by the Sheriff.4 

Where in a Sheriff Court case the accused pleads guilty to a 
part only of the charge, or to a minor offence included in the 
charge, and the prosecutor declines to accept the plea, or where 
on a plea to the whole charge the Sheriff considers, on the 
accused’s motion or otherwise, that the sentence should be 
determined by the Sheriff of the district of the second diet, he 
signs an interlocutor adjourning the case to the second diet, and 
stating the ground on which he does so.5 

In all cases where the Court of the first diet is not the Court 
for the second diet also, the Sheriff-clerk records the interlocutors, 
plea, and sentence (if any) in the books of Court, or a special 
record, and transmits the record copy indictment, and any 
extract convictions lodged, to the Sheriff-clerk of the district 
of the second diet.® 

Where the case is one in which the second diet is to be held 
in the High Court, the Sheriff hears any preliminary objections, 
whether to citation, relevancy, or otherwise, as if the case were one 


1 Summ. Jur. Act, 1908, § 30, applied to solemn procedure by § 77 (4). 
2 Crim. Pro. Act, 1887, § 28. 

3 Ibid., § 34. 

4 Ibid., § 28. 

5 Ibid. 

6 Ibid. 
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to be tried before him, and if he is of opinion that any objection 
taken to discrepancy between the record copy of the indictment 
and the service copy, or to any error or deficiency in the service 
copy, or in the notice of citation, was such that it could not 
mislead or prejudice the accused, or that any other preliminary 
objection made is frivolous, or if no preliminary objection be 
made, he calls on the accused to plead, and endorses on the 
record copy of the indictment the plea tendered,’ and if it be a 
plea of guilty to all or any part of the charge, requires the accused, 
if able to write, to sign the plea, and himself signs it.? 

Where any such objection as above shall be considered of 
importance by the Sheriff, he endorses on the record copy 
a certificate reserving the objection for consideration of the 
High Court,’ and the Sheriff-clerk records the certificate in the 
books of Court, or in a special record, and transmits the record 
copy of the indictment and any extract convictions relevant 
thereto to the Clerk of Justiciary.* 

Special Diet on Intimation of Plea of Guilty—Where the 
accused is brought up on short inducie, on intimation that he 
intends to plead guilty, he is brought before the Sheriff before 
whom he would in ordinary course have been brought for the 
first diet; and if a plea is tendered and accepted, the Sheriff deals 
with the case as he would deal with it where a plea of guilty is 
tendered at the first diet. If the case is one suitable for punish- 
ment in the Sheriff Court, he at once pronounces sentence, and if 
the case is one only competent in the High Court, or of so grave 
a nature that the Sheriff holds that the question of punishment 
should be disposed of by that Court, he signs an interlocutor 
remitting to the High Court for sentence,® which is a sufficient 
warrant for bringing the prisoner before any sitting of the High 
Court anywhere, as the Lord Advocate may order.* Care must 
be taken that the plea and remit are properly authenticated.’ 
Where the remit was signed by the Sheriff-clerk instead of by the - 
Sheriff, the prosecutor having informed the Clerk of Court that 


1 Crim. Pro. Act, 1887, § 29, and Schedule I. 

2 Ibid., § 29. 

8 Ibid., § 29, and Schedule K. 

4 Ibid., § 29. 

5 Ibid., § 31, and Schedule M. 

6 Ibid., § 31. 

7 Galloway, 1894, 1 Adam 375.—M‘Donald, 1896, 3 S. L. T. 317. 
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he did not wish the diet called, a Court of three judges, in respect 
of the defective remit, refused the pannel’s motion that the diet 
be called.1 In cases which may competently be tried in the 
Sheriff Court, § 31 of the Act of 1887, like the parallel provisions 
of § 2 of the Criminal Procedure Act, 1921, imports that a remit 
should only be made to the High Court if it is at least theoretically 
possible for the High Court to mark the aggravated nature of the 
offence by imposing some penalty which the Sheriff Court cannot 
impose.? 

If at such diet the accused pleads not guilty, or tenders 
a plea that is not accepted, the diet is deserted pro loco et 
tempore, and the accused may be proceeded against in ordinary 
course.® 

If the accused pleads guilty in accordance with his intimation 
of intention, the plea cannot be withdrawn when he is brought 
before the High Court for sentence,‘ unless on special grounds 
with which the Court is satisfied, e.g. plea tendered in ignorance 
that the crime was capital,® or the libel is withdrawn.§ So one 
who was represented by an agent and admitted being an habitual 
criminal before the Sheriff, and was remitted to the High Court 
for sentence, was refused leave to withdraw his plea, and the 
Court of Appeal refused to interfere on a mere allegation that 
the accused did not understand the penal consequences of his 
admission.? An expectation that sentence will be passed by the 
Sheriff is not, when the Sheriff has made a remit, a ground for 
allowing the plea to be withdrawn. As the review section applies 
to section 31 procedure the Court may allow a plea to be with- 
drawn if it shall be shewn that such plea was taken to an irrele- 
vant or incompetent charge, or has been taken under substantial 
error or misconception, or under circumstances which tended to 
prejudice the person accused.® 

The Crown is, subject to the control of the High Court, 
entitled to abandon an indictment at any time before it is 
remitted to an assize. In section 31 procedure the Crown is 


1 R. B. M‘Lachlan, lst November 1938. 
2 R. 8S. Anderson and others, 1946, J. C. 81; 1946, 8. L. T. 201. 
8 Crim. Pro. Act, 1887, § 31. 

4 Robert Lyon, 1887, 1 White 538. 

5 Robertson, 1899, 3 Adam 1. 

6 Black, 1894; 1 Adam 312. 

7 Paul v. H.M. Adv., 1914, S. C. (J.) 69; 7 Adam 343. 

8 Crim. Proc. Act, 1887, § 41.—Paul v. H.M. Adv., supra. 
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entitled to abandon the indictment at any time before moving 
for sentence, and, consequently, although an accused intimated 
a plea to part of a charge and was then liberated without having 
been brought before the High Court for sentence, the Crown was 
held entitled to proceed on a new indictment relating to another 
part of the charge.t 

Every plea which is not a direct and unambiguous plea of 
guilty is held to be one of not guilty. The same is held if the 
prisoner refuses to plead, or remains silent.2 And where the 
accused was so deaf that he could not be communicated with 
except with the greatest difficulty, the Court would not receive 
any other plea than one of not guilty.® 

The prosecutor may refuse to accept a plea of guilty—which, 
however, must be recorded—and insist on his right to lead 
evidence. In murder cases the Crown never accepts a plea 
of guilty. 

When a plea of guilty has been given and the prosecutor has 
moved for sentence, the prisoner may bring evidence of character 
before the Court which is to pronounce sentence, either by 
certificates or by witnesses; but he is not entitled to prove that 
he had no felonious intention, or any similar fact which is truly 
matter of defence. The granter of a certificate whose terms 
appeared at variance with other facts before the Court has been 
ordained to appear at the Bar for judicial examination. The 
Court must allow the accused to be heard in mitigation of 
punishment.? The Court, in cases of sexual perversion, has 
allowed the pannel to lead medical evidence as to the prospects 
of successful treatment and the facilities for its administration.§ 

In all cases, whatever be the result of the first diet, the Clerk, 
where the second diet is to be held in a different Court, records 
the interlocutors, plea, sentence, or certificate in the Books of 
Court, or in a special record, and forthwith transmits the Record 
Copy of the indictment, and any relative extract convictions, 


1 Pattison v. Stevenson, 1903, 4 Adam 124. 

2 Jas. Currie, 1833, Bell’s Notes 231.—Alex. Cooper, 1843, 1 Broun 617. 

3 Angus Hutton, 1840, Bell’s Notes 231. 

4 Peter and Smith, 1840, 2 Swin. 492; Bell’s Notes 233.—Brash and White, 
1840, 2 Swin. 500.—Strathern v. Sloan, 1937, J. C. 76. 

5 Jas. Johnston, 1848, Ark. 528. 

6 Nimmo and Forsyth, 1839, 2 Swin. 338. 

7 Ewart v. Strathern, 1924, J. C. 45. 

8 D. Panel, 1944, J. C. 132. 
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to the Sheriff-clerk of the second diet Court in a Sheriff Court 
case, or to the Clerk of Justiciary in a High Court case. 

At the calling of the second diet, if in the same Court as that 
of the first, the case proceeds in ordinary form; if it is in a 
different Court, the Clerk enters in the Books of Court, or in a 
special record, a transcript of the first diet proceedings from the 
Record Copy of the indictment.” 

If there be cause for delay, the diet may be continued to any 
fixed time, the Clerk of Court recording the adjournment. But 
all adjournments must be to a specified day.® It is in all cases in 
the discretion of the Court to grant or refuse delay. The mere 
fact that the case is complicated, and the witnesses numerous, is 
not a sufficient ground for asking delay.®> No motion for adjourn- 
ment can be made on the ground that the identity of any person 
named in the indictment could not be ascertained, or any person 
in the list of witnesses could not be found by the accused, unless 
notice was given four days before the second diet to the 
prosecutor, and it can be shewn that notwithstanding the notice 
sufficient information has not been supplied to enable him to 
discover who the person is, or to find the witness. The absence 
of a material witness” or the recent discovery of important 
evidence ® may be held sufficient. The Court will not grant 
delay because a witness is absent, if the party has not used means 
to have him in attendance.® The fact that a witness has refused 
to be precognosced is not ground for delay.” Delay is sometimes 
allowed to enable the accused to inspect an article to which he 
has not had previous access. Where the Court is satisfied that 
an exceptional latitude of time or place is unreasonable,” or 
where the Court allows an indictment to be amended,” it may 


1 Crim. Proc. Act, 1887, §§ 28 and 29. 
2 Ibid., § 40. 
38 Hume ii. 275.—Sarah Fraser and James Fraser, 1852, 1 Irv. 1. 
4 Robertson vw. the Duke of Atholl, 1869, 1 Couper 348.—Anderson v, Allan, 
1868, 1 Couper 4. 
5 Will. Rodger, 1868, 1 Couper 76. 
6 Crim. Proc. Act, 1887, § 53. 
7 Gardner Niven, 1858, 3 Irv. 204.—Will. H. Thomson, 1871, 2 Couper 103. 
—Vetters v. H.M. Adv., 1943, J. C. 138. 
8 Alex. Fletcher, 1847, Ark. 232.—Will. Wallace, 1855, 3 Irv. 202. 
9 Donald Stewart, 1837, 1 Swin. 540. 
10 Alex. Fletcher, 1847, Ark. 232. 
11 Hume ii. 388.—Jane Dempster, 1862, 4 Irv. 143. 
12 Crim. Proc. Act, 1887, § 10. 
13 Summ. Jur. Act, 1908, §§ 30 and 77 (4). 
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grant an adjournment. The Court has a wide discretion to 
allow adjournment; and may grant an adjournment to enable 
the Procurator-fiscal to obtain instructions from the Crown Office 
upon a difficulty emerging in the course of the trial. 

The prosecutor, if not prepared to go to trial, may move the 
desertion of the diet pro loco et tempore, and this is usually granted, 
but it is not a privilege of the prosecutor, and is entirely in the 
discretion of the Court.? If the prosecutor declines to proceed 
and the Court refuses to desert other than simpliciter, it is 
questionable if he can proceed on a new libel for the same 
offence. If the prosecutor, instead of moving a desertion pro 
loco et tempore, move a desertion simpliciter, he cannot prosecute 
again,’ but a desertion of “‘the libel’’ on the prosecutor’s motion 
does not preclude the prosecutor from raising a new libel.® The 
right to move a desertion pro loco et tempore does not cease until 
an assize has been sworn.® 

When a diet is deserted pro loco et tempore, or is postponed or 
adjourned, no new warrant of commitment is necessary, as the 
warrant of commitment until liberation in due course of law 
continues in force.” 

In a High Court case the proceedings at the first diet may be 
reviewed, and if the accused has pleaded guilty to the charge or 
any part of it, the Court, if satisfied that the plea was taken to an 
irrelevant or incompetent charge, or under substantial error or 
misconception, or under circumstances tending to prejudice the 
accused, may allow the plea to be withdrawn or modified; and 
where this is done the diet is deserted pro loco et tempore, if the 
prosecutor so move, or postponed to a later date, which is notified 
to the accused in open Court.® 

When all preliminary objections that are competent at the 
second diet have been disposed of, the Court, in the case of a plea 
of guilty having been tendered at the first diet, proceeds to 


1 Lowson v. H.M. Adv., 1943, J. C. 141. 

2 Hume ii. 276.—Alison ii. 98—ii. 355-356.—John Ross, 1848, Ark. 481.— 
Hannah and Henry M‘Atamney, 1867, 5 Irv. 363.—See the cases of John Duncan, 
1875, 3 Couper 80, and John Hall, 1881, 4 Couper 438, as instances of the granting 
and refusing of the motion respectively. 

3 Edward Tabram, 1872, 2 Couper 259.—John Hall, 1881, 4 Couper 500. 

4 Hume ii. 277.—Alison ii. 357. 

5 Stewart v. Mackenzie, 1857, 2 Irv. 616. 

6 John Ross, 1848, Ark. 481.—John Martin, 1858, 3 Irv. 177. 

9? Crim. Proc. Act, 1887, § 52. 

8 Crim. Proc. Act, 1887, § 41. 
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sentence, if the prosecutor move therefor. If the plea recorded 
be not guilty, the accused is asked whether he adheres to that 
plea. If the accused pleads guilty, the procedure is as above. 
If he adheres to his plea of not guilty, he may then make any 
special motion as regards the procedure at the trial. Where 
there is more than one charge, the accused may move the Court 
to order the charges to be tried separately, it being in the dis- 
cretion of the Court to grant or refuse the motion! If the 
charges are so connected in time, circumstances, and character 
as to justify their inclusion in one indictment, they will not be 
separated unless the panel shew a sufficient reason for their 
separation.? Any accumulation of charges which may tend to 
injustice will be checked.? In an indictment against a number 
of accused for murder the Court has ordered separation of 
charges of assault upon victims other than the murdered person, 
where the prosecutor was unable to say that the evidence in 
support of the charges of assault was relevant to the charge of 
murder.* 

As a general rule all who are to be prosecuted for the same 
crime, and can be brought to trial, ought to be indicted together,® 
but the Court will, on cause shewn,* or if it appear that it will be 
oppressive to send all the accused to trial at once,’ order them 
to be tried separately. But there must be special ground for the 
separation.’ It may not be a sufficient ground per se for separating 
trials, that one accused proposes to examine the other as a 


1 Hume ii. 172-174.—Alison i. 238-239.—Will. Burke, 1828, Shaw 203; 
Syme 345; Bell’s Notes 181.—Will. Turner, 1833, Bell’s Notes 183.—John Thom- 
son, 1857, 2 Irv. 747 (Lord Justice-Clerk Hope’s charge).—Elizabeth Duncan, 
1862, 4 Irv. 206.—Edward W. Pritchard, 1865, 5 Irv. 88. 

2 H.M. Adv. v. Bickerstaff, 1926, J. C. 65. 

3 Jas. Gibson, 1871, 2 Couper 128. 

4 M‘Guinness, 1937, J. C. 37. 

5 Clark, 1935, J. C. 51.—M’Auley, 1946, J. C. 8. 

6 Hume ii. 175-176.—Alison ii. 240-244.—Rob. Surrage, 1820, Shaw 22.— 
James Barnet,-1831, Shaw 245; Bell’s Notes 182.,—Felix Higgins, 1833, Bell’s 
Notes 182.—Thos. K. Rowbotham, 1855, 2 Irv. 89.—Rob. Hawton, 1861, 4 Irv. 
58.—Margaret M‘Ileer and Andrew Mullen, 1869, 1 Couper 390.—Will. Drever 
and Will. Tyre, 1885, 5 Couper 680. 

7 Hume ii. 179.—Terence Clancy, 1834, Bell’s Notes 183.—Will. Cleary, 1846, 
Ark. 7. 

8 Marr v. Stuart, 1881, 4 Couper 407. Here it was held not oppressive to 
refuse to separate the trials of a number of prisoners charged with perjury. 
Collison v. Mitchell, 1897, 24 R. (J.) 52; 2 Adam 277.—Sangster v. H.M. Adv., 


1896, 24 R. (J.) 3; 2 Adam 182, 
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witness.! In a case where it was desired to examine the wife of one 
prisoner as a witness for others, the prosecutor moved to delay 
the trial of these prisoners.® 

Separation of trials is a question for the discretion of the 
Judge of first instance, and a Court of Appeal will not interfere 
unless his refusal to separate the trials has been oppressive.® 

Where a large number of prisoners are charged together, the 
Court may, for convenience of trial, appoint them to be tried in 
sections of a few at a time.* 

If it is shewn by the accused, before a jury is sworn, that he 
was unable to give the full notice of three days in regard to any 
witness to be examined, or any productions to be made for the 
defence, and the Court see fit to allow the witness to be examined 
or the production to be put in, such remedy must be given to the 
prosecutor by adjournment or postponement of the trial as may 
seem just.5 Where the point arises after a jury is sworn the 
Court may, at least where the prosecutor consents, allow witnesses 
to be examined or productions to be lodged, although due notice 
has not been given.® 

All preliminary objections having been disposed of, and it 
being ascertained that the accused adheres to his plea of not 
guilty, a jury of fifteen men and women is balloted by the Clerk 
of the Court, the common jurors balloted being in the proportion 
of two-thirds of the whole number. The Court may, in certain 
circumstances, authorise a common juror to serve in place of 
a special juror, and vice versa.’ The accused cannot object 
that all the jurors on the list have not been summoned, or that 
all the jurors summoned are not present,® or object to go to trial 


1 Jane Dempster, 1862, 4 Irv. 143.—Adam Coupland, 1863, 4 Irv. 370.—See 
also Peter Lundie, 1833, Bell’s Notes 182.—Adam Baxter, 1867, 5 Irv. 351.— 
M‘Garth v. Bathgate, 1869, 1 Couper 260.—Malcolm Macleod and Murdo 
Mackenzie, 1888, 2 White 9.—Jas. Parker and John Barrie, 1888, 2 White 79; 
16 R. (J.) 5.—Separation granted in case of master and servant, Kerr v. Phyn, 
1893, 20 R. (J.) 60; 3 White 480. 

2 Duncan Gollan, 1875, 3 Couper 82. 

8 Morrison v. Adair, 1943, J. C. 25. 

4 Alex. Macleod, 1888, 1 White 554. 

5 Crim. Proc. Act, 1887, § 36. 

6 Lowson v. H.M. Adv., 1943, J. C. 141—but see Manley v. H.M. Adv., 11th 
February 1947 (n.r.). 

7 Emergency Laws (Transitional Provisions) Act, 1946, (9 & 10 Geo. VI. 
c. 26), § 15 and Second Schedule. 

8 Crim. Proc. Act, 1887, § 39. 

9 Hume ii. 306, Act of Adjournal, 2nd February 1921. 
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because of a blunder as to a name, or a variation between the 
principal and the copy of the jury list furnished to him. The 
prosecutor and each accused has five peremptory challenges, of 
which not more than two may be challenges of special jurors. 
Where a large number of persons are accused together, and for 
convenience a few of them are tried at a time, the accused are 
only entitled to the number of challenges which corresponds 
to the number being tried on each occasion.? A peremptory 
challenge must be made at once when the juryman is balloted.® 
Cause must be shewn for each challenge of a juror beyond the 
two special and three common. No rule can be laid down as to 
what is a sufficient ground for rejecting a juryman. But the 
following are mentioned in the text-books: Infamy, outlawry, 
insanity, deafness and dumbness, blindness, minority, enmity, 
relationship. The objection that a juryman is not qualified to 
serve can only be decided by his oath.6 Five special jurors and 
ten common jurors are balloted. If the accused be a landed 
person he or she is entitled to have a majority of landed persons 
onthe jury.® Analien is triable in the same manner as if he were 
a natural-born British subject;” but no alien may sit upon a 
jury if challenged by any party to the proceedings.® 

Of consent of the prosecutor and the accused, a jury which 
has been balloted for a previous case may be taken to try another 
case.® Consent of the accused may be given on his behalf by 
his counsel or solicitor.° But it is not competent to take some 
of the old jury, and ballot a sufficient number to make up fifteen. 
The whole of the previous jury must be taken, or a new ballot 
for the whole fifteen must take place. 


1 Jurors Act, 1825 (6 Geo. IV. c. 22), § 16. 

2 Alex. Macleod, 1888, 1 White 554. 

8 Jurors Act, 1825 (6 Geo. IV. c. 22), § 16.—Dawson v. Maclennan, 1863, 
4 Irv. 357. 

4 Hume ii. 310-311.—Alison ii. 385-386. 

6 Jurors Act, 1825 (6 Geo. IV. c. 22), § 16. 

6 Hume ii. 311.—Alison ii. 386-387.— Jurors Act, 1825 (6 Geo. IV. c. 22), §§ 12 
and 17; Act of Adjournal, 6th December 1920.—Donald Kennedy, 1838, 2 Swin. 
213; Bell’s Notes 238.—David R. Williamson, 1853, 1 Irv. 244 note. 

7 British Nationality and Status of Aliens Act, 1914 (4 & 5 Geo. V. ce. 17), § 18: 
an alien accused could not claim that any of the jurors should be aliens: 
Frederick Itansen, 1858, 3 Irv. 3.—Will. E. Bartlett, 1876, 3 Couper 357. 

g Aliens Restriction Act (Amdt.), 1919 (9 & 10 Geo. V. c. 92), § 8. 

9 Jurors Act, 1825 (6 Geo. IV. c. 22), § 18. 

10 Lamont v. H.M. Adv., 1943, J.C. 21. 
11 Daniel Stuart, 1829, Bell’s Notes 237. 
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When the jury has been empanelled, the Clerk of Court 
informs them of the charge against the person accused either by 
reading the same in the words of the indictment (with the sub- 
stitution of the third person for the second) or, if the presiding 
Judge, because of the length or complexity of the indictment, so 
directs, by reading to the jury a summary of the charge approved 
by the Judge Where a summary of the charge is read to the 
jury by the Clerk, it is the invariable practice to provide the jury 
with copies of the indictment. Where there is an allegation of 
previous conviction, this is not read,? and where the jury are 
provided with copies of the indictment, such copies omit the 
allegation of previous conviction and also the lists of productions 
and witnesses.2 The Clerk then administers the oath to the 
jury in common form. Thereafter it is too late to take any 
objection to the constitution of the jury.* If the Judge is 
satisfied that a juror has no religious belief, or that the taking of 
an oath is contrary to his religious belief, the juror must be 
permitted to make a solemn affirmation.® 

In all capital cases the old rule still prevails that when the 
jury have been sworn, no private communication may take place 
between them and any person, nor may they leave Court during 
the trial except under charge of an officer until they have 
delivered their verdict or been discharged by the Court.6 The 
jury are secluded until they have been charged and are there- 
after inclosed to consider their verdict. In cases where capital 
punishment may not follow on conviction, it is unnecessary to 
seclude the jury unless the Court sees fit ex proprio motu or on 
the motion of prosecutor or accused, to order that the jury be 
kept secluded.’ 

Where in the course of the trial any juror becomes temporarily 
indisposed the Court may, with a view to his continuing to serve, 
adjourn the trial for a fixed time.* Where a juror dies, or is 


1 Crim. Proc. Act, 1887, § 54 and Schedule P, as amended by the Circuit 
Courts and Crim. Proc, Act, 1925 (15 & 16 Geo. V. c. 81), § 3. 

2 Crim. Proc. Act, 1887, § 67. 

8 Circuit Courts and Criminal Procedure Act, 1925 (15 & 16 Geo. V. c. 81), § 3. 

4 M‘Arthur v. H.M. Adv., 1902, 10 8. L. T. 310.—Torri v. H.M. Adv., 1923, 
J.C. 52. 

5 The Oaths Act, 1888 (51 & 52 Vict. c. 46), § 1. 

6 Hume ii. 417.—Alison ii. 631-632. 

7 Crim. Proc. Act, 1887, § 55. 

8 M‘Garth v. Bathgate, 1869, 1 Couper 260. 
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through illness or for any other reason unfit to continue to serve, 
the Court may, on application made by or on behalf of the Lord 
Advocate or an accused, in its discretion direct that the trial shall 
proceed before the remaining jurors if they shall be not less than 
twelve in number; eight being always essential to constitute a 
majority. In practice the Court requires evidence of unfitness 
to continue to serve. Should the trial not be adjourned or 
directed to proceed before a jury reduced in number, it may 
be deserted pro loco et tempore.® 

Any corrupt communication with the jury during its seclusion, 
whether by the prosecutor, or any other person, to the prejudice 
of the accused, will entitle him to absolvitor.2 The bare fact 
that a juror has been absent for a few minutes, or even has had 
conversation with others before final inclosure, will not vitiate 
the proceedings, if the Court, on investigation, decides that 
there has been no probable prejudice to the fair trial of the 
accused.4 In cases where the jury have not been secluded they 
are free to intermingle with the public during adjournments, and 
conversation with third parties in relation to the trial, though 
highly improper and irregular, will not vitiate the trial unless 
the Court is satisfied that the circumstances are relevant to infer 
corrupt design, or wilful deviation from duty and probable injury 
to the accused.® 

The first proceeding after the jury have been sworn and the 
indictment or a summary thereof read to them, is to read any 
special defence lodged. 

The prosecutor then leads his proof. A short statement of 
the rules applicable to evidence is all that can be given here. 

As regards parole proof, many disabilities of witnesses are 
abolished. Thus infamy, near relationship, agency, defective 
citation, non-citation, ultroneousness, etc., are no longer plead- 
able to exclude witnesses.® 

Children, however young, may be examined if they have 


1 Administration of Justice Act, 1933 (23 & 24 Geo. V. c. 41), § 19; for the 
previous law see Laird and Hosie v. H.M. Adv., 1922, J. C. 17. 

2 Crossan, 1869, 1 Couper 383. 

8 Hume ii. 404, referring to Act 1587, c. 91. 

4 Hume ii. 417-418.—Alison ii. 632-633.—Rob. Macdonald, 1821, Shaw 43. 

5 Smart v. H.M. Adv., 1938, J. C. 148.—Dougall and Hamilton v. H.M. Adv., 
18th December 1945. 

6 Acts 9 Geo. IV. c. 29, § 10; 11 Geo. IV. & 1 Will. IV. c. 37, § 9; 3 & 4 Vict. 
c. 59; 15 & 16 Vict. c. 27.—Vide Campbell v. Cochrane, 1928, 8. L. T. 394. 
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sufficient intelligence to understand the obligation to speak the 
truth,! and of this it is the duty of the Judge to satisfy himself 
by examination, and also, if he see fit, by the evidence of others.” 
In some cases it has been held enough, and in others not enough, 
that the child knows he should tell the truth. Judges form their 
opinion on the manner as well as on the words of the child.? 
There is no fixed limit as to age. A child of three years old was 
in one case rejected; but the case was special; 4 and in a later 
case a child of three and a half years old was examined, after 
proof of what it had said at the time of the offence.? The child’s 
age at the time of the trial, rather than at the date of the crime, 
is to be considered, unless at the earlier date it was very young 
and there has been a long interval.® 

At common law spouses could not be adduced as witnesses 
for or against each other, but where one of the spouses was the 
injured party he or she might be adduced as a witness against 
the other, and in that case had not the privilege of declining 
to answer.’ Where the offence was committed against a wife 
and child, it was held that the wife could be examined as to the 
injury to herself, but not as to that to the child.® A witness 
cannot be excluded on this plea, unless there be proof of a true 
marriage,® and it was questioned if evidence of an irregular 


1 Dickson ii. § 1543.—Hume ii. 341.—Alison ii. 433.—John H. Pirie, 1830, 
Bell’s Notes 246.—Matthew Baillie, 1830, Bell’s Notes 246.—John Buchan, 1833, 
Bell’s Notes 246.—Joseph Hempson, 1839, Bell’s Notes 247. 

2 Dickson ii. § 1548. 

3 The following cases illustrate the point: John M‘Carter, 1831, Bell’s Notes 
247.—Walter M‘Beth, 1867, 5 Irv. 353. In these cases the evidence was rejected. 
In the following it was admitted: Alex. Sinclair, 1822, Shaw 75.—John 
Howison, 1831, Bell’s Notes 247.— John M‘Carter, 1832, Bell’s Notes 247.—Ann 
Macdonald, 1834, Bell’s Notes 247.—Thos. and Pet. Galloway, 1836, 1 Swin. 232, 
Bell’s Notes 247. 

4 John Thomson, 1857, 2 Irv. 747.—See as to the competency of examining 
very young children, Mary Sheriff, 1837, Bell’s Notes 247. 

5 Janet Millar, 1870, 1 Couper 430. 

6 Dickson ii. § 1547.—Hume ii. 342.—Alison ii. 435, 

7 Dickson ii. §§ 1570, 1572, 1573.—Hume ii. 349 and 400.—Alison ii. 461 and 
620. In one case where the husband killed the seducer of his wife, he was allowed to 
examine her to prove that he had caught them in the act of adultery.—Dickson ii. 
§ 1571.—Hume ii. 400-401. 

8 George Loughton, 1831, Bell’s Notes 252.—Hugh Mitchell, 1856, 2 Irv. 
488, where the accused was charged with assulting his wife, and by his violence 
causing her to squeeze to death the child in her arms. 

9 Henry Reid, 1873, 2 Couper 415. The prisoner’s statement in his declara- 
tion, that a woman was not his wife, was held good against his objection that she 
was his wife. 
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marriage could be entertained in the course of a trial for the 
purpose of disqualifying a witness. But it is competent to set up 
an irregular marriage incidentally to a charge of bigamy? or 
neglect to maintain a wife. The injury need not be bodily. 
Where a husband was charged with falsely accusing his wife of 
a crime, she was held admissible.2 A spouse injured by forgery 
committed by the other is a competent witness.4 Examination 
of a husband where his wife is charged with theft from himself 
is competent.® 

Under the Criminal Evidence Act, 1898,° the husband or wife 
of any person charged with an offence is a competent witness for 
the defence at every stage of the proceedings. It is too late to 
tender him or her after evidence has been led and speeches made.’ 
Further, the husband or wife of a person charged with an offence 
under any of the Acts mentioned in the Schedule to the Criminal 
Evidence Act may be called as a witness either for the prosecution 
or defence, and without the consent of the person charged; but 
this does not mean that he or she is compellable against his or 
her own will to give evidence against the other, and a spouse so 
called for the prosecution should be warned of his or her right to 
decline to give evidence.’ A spouse whether called for the other 
or for the prosecution is not compellable to disclose any com- 
munication made during marriage.2 The Schedule to the 
Criminal Evidence Act was extended to include certain offences 
against children, and in general any offence involving bodily 
injury to a child or young person.’ It has been held that the 
wife of a person who was accused of lewd, indecent, and libidinous 
practices towards a child was a competent witness, because the 
offence was an offence involving bodily injury to the child 


1 Reid v. H.M. Adv., 1934, J. C. 7. 

2 Brannan v. Ross, 1937, J. C. 123. 

3 Elliot Millar, 1847, Ark. 355. 

4 Foster v. H.M. Adv., 1932, J. C. 75. 

5 Harper v. Adair, 1945, J. C. 21; 1945, S. L. T. 133, explaining Muirhead v. 
Mackintosh, 1886, 1 White 105. 

6 61 & 62 Vict. c. 36, § 1. 

7 Clark and Bendall v. Stuart, 1886, 1 White 191 at p. 205. 

8 Leach v. Rex, 1912, A. C. 305; 7 Cr. App. R. 157.—Acaster, 1912, 7 Cr. 
App. R. 187. 

9 Criminal Evidence Act, 1898, § 1 (d). 

10 Children Act, 1908 (8 Edw. VII. c. 67), § 27, and First Schedule, now repealed 

and extended.—See Crim. Proc. Act, 1938 (1 & 2 Geo. VI. c. 48), § 11 (1), applying 
the provisions of the Criminal Evidence Act to the Children and Young Persons 


(Scotland) Act, 1937. 
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although there was no actual physical hurt.1_ The purpose of the 
accused is to be looked at, not his success.? It has not yet been 
decided whether the effect of the Criminal Evidence Act is to 
make the evidence of a husband or wife tendered as a witness on 
behalf of the other competent against a socius criminis, although 
there are expressions of opinion that such is the effect of the 
Act.8 

The husband or wife of a person charged with bigamy may be 
called as a witness either for the prosecution or defence and 
without the consent of the person charged. 

Under certain statutes a spouse was before 1898 a competent 
witness on behalf of the other spouse, if willing to give evidence.® 
The children or parents of the accused cannot decline to depone,® 
and his pupil children are competent witnesses.” 

A person insane or idiotic at the date of the offence or at the 
time of the trial is inadmissible. It is not sufficient that he has 
been insane, unless it was very recently before the offence, or 
between the offence and the trial.® It will not absolutely exclude 
a witness that he has delusions, however serious, unless these 
relate to the subject-matter of the trial. In other cases the 
defect must be such that the witness is non compos mentis—one 
who cannot understand the nature of an oath, or whose memory 
cannot be relied on at all. All other defects only affect 
credibility. In one case a person who was a patient in an 
asylum at the time of the commission of a crime was examined, 
but the jury were warned that his evidence, while not in- 
competent, must be received with great caution.” Accordingly, 
it is not sufficient to exclude a witness that he is a patient in 


1 Lee, 1923, J. C. 1. 

2 Macphie, 1926, J. C. 91. 

8 Townsend v. Strathern, 1923, J. C. 66. 

4 Criminal Justice Administration Act, 1914 (4 & 5 Geo. V. c. 58), § 28 (3). 

5 For example, the Criminal Law Amendment Act, 1885 (48 & 49 Vict. c. 69), 
§ 20.—The Merchandise Marks Act, 1887 (50 & 51 Vict. c. 28), § 10. 

6 Dickson ii. § 1572; and Evidence Act, 1840 (3 & 4 Vict. c. 59), § 1. This rule 
must be stated thus broadly, notwithstanding the decision in the case of A. E., 
1887, 1 White 535. 

7 Mary A. Cairns, 1841, 2 Swin. 531; Bell’s Notes 249.—See also Alison 
Punton, 1841, Bell’s Notes 250. 

8 Dickson ii. § 1552.—Hume ii. 340.— Alison ii. 435-436.—Thos. Meldrum, 1826, 
Syme 30.—Jas. Sheriff and John Mitchell, 1866, 5 Irv. 226. 

9 Dickson ii. § 1553.—Hume ii. 340.—Thos. Meldrum, 1826, Syme 30. 

10 Peter Littlejohn, 1881, 4 Couper 454. 
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a lunatic asylum.’ Again, the evidence of an epileptic who was 
insane and subject to delusions was admitted with the caution 
that it could not safely be proceeded on except in so far as it 
was corroborated.? But persons so weak in intellect that they 
cannot take an oath,’ or have any notion of a future state, have 
been held inadmissible.* And in one case the evidence of a 
witness who had lost the power of speech, and could only indicate 
an affirmative or negative answer to the questions put to him, 
the alleged cause of the infirmity being paralysis, was rejected, 
there being no proof that the cause was paralysis, or that if it was, 
that it had not affected the mind. An opinion has, however, 
been indicated, that a person of weak intellect might be examined, 
although unable to understand the taking of an oath, if shewn 
to be capable “of making a correct and truthful statement 
“respecting facts as to which he or she is not likely to be mis- 
“‘taken.’’® Mere defective memory from age will not exclude a 
witness, unless he be non compos mentis.” 

Deaf and dumb witnesses are admissible, although they 
have no education, and can only converse by gestures. Such 
witnesses may be examined through a sworn interpreter provided 
they know right from wrong, and believe in the existence of a 
God, and of the evil of telling what is untrue.® In one case a deaf 
and dumb witness was examined, though she had no idea of a 
Supreme Being, and her mother stated that she could not say 
whether the girl knew that it was wrong to tell a lie, but witnesses 
deponed that she knew right from wrong.’ The author’s view 
was that the Court went rather too far in that case. Ina previous 
case, a deaf witness who was judged to be “naturally honest and 
“‘trustworthy,’’ but unable to comprehend the obligation to 
speak the truth, was rejected. 


1 Case of Sheriff and Mitchell, 1866, 5 Irv. 226. 
2 Stott, 1894, 1 Adam 386. 
3 John Murray, 1866, 5 Irv. 232. 
4 Duncan M‘Gillivray, 1830, Bell’s Notes 264.—Hugh M‘Namara, 1848, 
Ark. 521. 
5 Thos. O’Neil and Daniel Gollan, 1858, 3 Irv. 93. 
6 Skene Black, 1887, 1 White 365. 
7 Dickson ii. § 1551. 
8 Margaret Farquhar, 1833, Bell’s Notes 245.—John 8. Montgomery, 1855, 
2 Irv. 222.—Geo. Howison, 1871, 2 Couper 153. 
9 Dickson ii. §§ 1555-1556.—Alison ii. 436-437. 
10 Edward Rice, 1864, 4 Irv. 493. 
11 Jas. White, 1842, 1 Broun 228; Bell’s Notes 246. 


290 CRIMINAL LAW OF SCOTLAND 


It was formerly the law that no person could be examined 
as a witness who had no belief in a God who forbids and punishes 
falsehood. But this is no longer the case, as witnesses may, in 
certain cases provided by statute, give evidence without taking 
an oath. If a witness declare that he has no religious belief, 
that will not exclude his evidence, whether the fact emerges 
after he has been put on oath, or is stated by him before the oath 
is tendered to him. If he makes such a statement he may be 
examined on a solemn declaration without an oath. 

All Inferior Judges are competent witnesses as to what took 
place before them officially.? The question whether it is com- 
petent to call Judges of the Supreme Courts has never been 
decided. But there is no sound reason for making a distinction 
in their case.* 

A public prosecutor conducting a prosecution is not entitled 
to give evidence as a witness for the prosecution, and the fact 
that he has done so is a good ground for quashing the conviction; ® 
but if a complainer does not conduct the case he may give 
evidence even although the complaint was at his instance and 
was signed by him,® for the Evidence Act, 1853, making parties, 
other than a person accused, competent as witnesses, applies as 
well to criminal as to civil proceedings. Where the prosecutor 
is an eye-witness or can speak to facts, he should decline all 
participation in the conduct of the prosecution from the first.” 
Although the prosecutor might be a competent witness,§ it is not 
competent to refer the case to his oath.® 

An accused is a competent witness on his own behalf, but he 
cannot be compelled by the prosecution to give evidence.” The 
failure of an accused or the spouse of an accused to give evidence 


1 Oaths Act, 1888 (51 & 52 Vict. c. 46), §§ 1, 3. 

2 Dickson ii. § 1638.—Rob. Walker, 1838, Bell’s Notes 99.—Felix Monaghan, 
1844, 2 Broun 131. 

8 Dickson ii. §§ 1635-1636.—Burnett 563.—Muckarsie v. Wilson, 1834, Bell’s 
Notes 99. 

4 Dickson ii. § 1637. 

5 Graham v. M‘Lennan, 1911, S. C. (J.) 16; 6 Adam 315. 

6 Mackintosh v. Wooster, 1919, J. C. 15. 

7? Ferguson v. Webster, 1869, 1 Couper 370; Lord Deas at p. 375. 

8 Paul v. Barclay and Curle, 1856, 2 Irv. 537. 

9 Dickson ii. § 1431.—Hume ii. 403.—Alison ii. 623.—Cameron v. Paul, 1853, 
1 Irv. 316; and Evidence Act, 1853, § 5 (which provides that the adducing of any 
party as a witness in any cause or proceeding by the adverse party shall not have 
the effect of a reference to the oath of the party so adduced). 

10 Criminal Evidence Act, 1898 (61 & 62 Vict. c. 36), § 1. 
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cannot be commented on by the prosecution.1 It seems doubtful 
whether, and if so in what circumstances and for what purpose, 
the Judge may comment on the fact that the accused has not 
given evidence.” Where an innocent explanation, known only 
to the accused, of facts proved by the prosecutor and raising a 
presumption of guilt, has been put to the Crown witnesses in 
cross-examination, and to the jury in argument, without the 
accused tendering himself as a witness, it is within the Judge’s 
discretion to make the comment.? Co-accused can each give 
evidence on his own behalf, but one accused cannot as long as 
the case is sub judice call a co-accused to give evidence on his 
behalf unless the trials have been separated.4 

So where several persons are brought to trial and the evidence 
of a co-accused is desired, the only course open to the other 
accused is to move that the trials be separated.’ It is in the 
discretion of the Court to grant or refuse the motion to separate 
trials.6 Where the trials have been separated, the accused who 
is under trial may examine the other accused’? provided that 
he has given notice to the prosecutor. Where one accused 
pleads guilty, and the plea is accepted, he is a competent witness 
for the other accused,® the proper course being either to sentence 
him, or to delay sentence and order him to be detained in custody 
until called for examination.® If no motion be made to separate 
the trials, and no plea be tendered, one accused, against whom 
during the trial the charge is departed from but in respect of 
whom a verdict of acquittal has not been returned, cannot be 
examined in exculpation of another accused as of right® But 
where the prosecutor gives up the case against any of the persons 


1 Criminal Evidence Act, 1898 (61 & 62 Vict. c. 36), § 1 (b).—Ross v. Boyd, 
1903, 4 Adam 184. 

2 Brown v. Macpherson, 1918, J. C. 3.—Scott v. H.M. Adv., 1946, J. C. 90. 
(The effect of the failure of a defender to give evidence in civil cases has been 
considered in Faddes v. M‘Neish, 1923, 8. C. 443; and M‘Dougall v. M‘Dougall, 
1927, S. C. 666). 

3 Robert Hardy, 1938, J. C. 144. 

4 Criminal Evidence Act, 1898, § 1 (a). 

5 M‘Fadyen, 1857, 2 Irv. 599.—John Nicolson, 1887, 1 White 307. 

6 Dickson ii. § 1563.—Jane Dempster, 1862, 4 Irv. 143.—Morrison v. Adair, 
1943, J. C. 25.—See also separation of trials. 

7 Bell and Shaw v. Houston, 1842, 1 Broun 49. 

8 Tod wv. Priestley, 1905, 4 Adam 605; 7 F. (J.) 94. 

9 Geo. Brown and Michael Macleish, 1856, 2 Irv. 577.—Agnes Wilson, 1860, 
3 Irv. 623. 

10 Margaret M‘Cabe, 1857, 2 Irv. 599. 
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accused, such person may be allowed to be examined as a 
witness for those still under charge if the Court see fit to allow 
the examination? 

An unreponed outlaw cannot give evidence. The Court will 
not during the trial repone an outlaw who is on the Crown list of 
witnesses in order that he may be adduced as a witness for the 
prosecution; the prcper course being that application for recall 
should be made by petition before the trial commences.® 

A subject of a nation with which Great Britain is at the time 
at war is a competent witness.* 

A witness bribed, or upon whom a serious attempt at bribery 
has been made, by either the prosecutor or the accused, or anyone 
acting on authority of either, is inadmissible for that party.® 
Promises of reward, or of exemption from prosecution, except 
in the case of a socius criminis called by the Crown, will also 
exclude.* But it will not exclude the witness that a third party 
has bribed him, or promised him reward unauthorisedly. This 
holds true of promises of pardon, even when made by a person 
in a position of authority, such as a magistrate or governor of 
a prison.’ Payment of a reasonable sum beyond travelling 
expenses will not exclude the witness, specially if a foreigner.® 
But an extravagant sum, under colour of expenses, may be held 
to be a bribe.2 A promise by the prosecutor of protection, or 
the means of escape from the vengeance of the accused’s friends, 
will not exclude a witness.!° 

The right to reward on conviction does not exclude the person 
having the right, although it may affect his credibility And 
the same applies to a person who has at the time a civil action 


Thos. Henderson, 1850, J. Shaw 394.—John Nicolson, 1887, 1 White 307. 
Dickson ii. § 1559.—Hume ii. 270.—Alison ii. 350. 
Duncan Hunter, 1838, 2 Swin. 181. 
Patrick Macguire, 1857, 2 Irv. 620. 
Dickson ii. § 1578.—Hume ii. 377.—Alison ii. 497. 
Hume ii. 377. 
? Dickson ii. § 1579.—Hume ii. 377.—Alison ii. 497-498.—Mackinlay and 
Gordon, 1829, Shaw 224; Bell’s Notes 266. 
8 Dickson u. § 1580.—Alex. Humphreys, 1839, 2 Swin. 356; Bell’s Notes 265. 
9 Dickson ii. § 1580. 

1o Dickson ii. §§ 1582-1583.—Alison ii. 501-502.—Daniel Grant, 1820, 
Shaw 50.—Thos. Hunter and others, 1838, Swinton’s Special Report and Bell’s 
Notes 267, overruling Hume ii. 377, case of Mackinlay in note 2. 

11 Dickson i. § 1584.—Alison ii. 493-494.—Thos. Hunter and others, 1838, 
2 Swin. 1; Bell’s Notes 259. 
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against the accused. Whére a party injured had received money 
from a Society, to be refunded if the trial proved him to be in the 
wrong, the plea that his interest should exclude him was repelled. 
“Tnterest”’ is not now a ground for excluding a witness.2 It is 
no objection to a witness that he has bargained with the Crown 
for exemption from prosecution, or that he is in prison for crime, 
and therefore under the power of the prosecutor.* It is the 
practice not to exclude evidence on the ground of bribery or 
promise of reward, except in very flagrant cases.4 

Attempts to exclude witnesses on the ground of malice are 
rare, and very strong evidence would be necessary to success.® 
The objection has almost invariably been repelled where there 
was no overt act accompanying malicious words.® 

A witness who has been instructed how to depone by or for 
a party, successfully or unsuccessfully, will be excluded. But 
strong evidence would be required: any tampering by un- 
authorised persons or arrangements among witnesses themselves 
will only affect their credibility.’ Nor can a witness disqualify 
himself by interference with other witnesses. And although 
it is a censurable thing for a witness after examination to 
communicate to other witnesses not yet examined what he has 
said in the witness-box, such a fact will not necessarily vitiate 
proceedings.? Witnesses precognosced in one another’s presence, 
if from a corrupt motive, will be excluded. But in any other 


1 Peter Leys, 1839, 2 Swin. 337; Bell’s Notes 259.—Will. Brown, 1836, 1 Swin. 
293; Bell’s Notes 259. 

2 Evidence Act, 1852 (15 & 16 Vict. c. 27), § 1. 

8 Robt. Emond, 1830, Bell’s Notes 247.—Rob. Dickson, 1837, Bell’s Notes 
248. 

4 Duncan Kennedy, 1822, Shaw 81.—David Little, 1831, Bell’s Notes 253.— 
Edward Smith, 1832, 5 Deas and Anderson 251. 

5 Illustrations of objections of this sort will be found in David Ross, 1821, 
Shaw 40 (a questionable decision).—Duncan Kennedy, 1822, Shaw 81.—John 
Crabb, 1827, Shaw 208.—Jas. Glen, 1827, Syme 264.—Alex. M‘Killop, 1831, 
Bell’s Notes 258 (also a questionable decision).—Geo. Innes, 1833, Bell’s Notes 
258.—Colin Specks, 1835, Bell’s Notes 258.—Will. Clark and Rob. Greig, 1842, 
1 Broun 250; Bell’s Notes 258. 

6 Dickson ii. §§ 1602-1610, passim.—Hume ii. 357-363, passim.—Alison 11. 
480-486, passim. 

7 Dickson ii. §§ 1585-1588.—Hume ii. 377.—Alison ii. 502-505, passim.— 
Thos. Hunter and others, 1838, 2 Swin. 1; Bell’s Notes 267,—Will. Clark and Rob. 
Greig, 1842, 1 Broun 250. 

8 Geo. Gilchrist, 1831, Bell’s Notes 253. 

9 Campbell v. Cadenhead, 1884, 5 Couper 468; 11 R. (J-) 61. 

10 Dickson ii. §§ 1589-1595.—Hume ii. 379. 
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case such a fact will only affect credibility It will not 
necessarily exclude such witnesses as procurators-fiscal or police- 
officers, that they have made inquiries and heard witnesses 
precognosced,® but it may in special circumstances.’ Scientific 
witnesses who are to speak to opinions are not necessarily 
excluded because they have been informed of facts to be proved, 
or have seen witnesses or their precognitions. But they should 
not see the precognitions or reports of other skilled witnesses on 
the matters of opinion in question.* The privilege must be 
exercised in a reasonable manner.® 

That a witness has been precognosced after citation is no 
ground of exclusion.® 

Where the law requires that notice shall be given of the 
witnesses to be examined, no witness can be examined for the 
prosecution whose name is not in the list lodged; ” but since the 
Criminal Procedure Act, 1921,8 witnesses not in the list lodged 
may with leave of the Court be examined for the prosecution if 
notice of their names and addresses has been given to the 
accused not less than two clear days before the jury is sworn 
to try the case. 

It is not imperative to reject a witness because he has been 
in Court without permission during the examination of other 
witnesses.2 The Court has, on objection being stated, excluded 
an important Crown witness, and also a witness for the 
defence," who had been in Court without permission. It cannot 
be objected to the examination of the agent that he has been 


1 Dickson ii. §§ 1594-1597.—Hume ii. 379-380.—Alison ii. 141-142, 488-489. 
Rob. Grandeson, 1830, 5 Deas and Anderson 152.—Hannah Mitchell, 1850, 
J. Shaw 293. 

2 Dickson ii. § 1595.—Hume ii. 380.—Geo. Begrie, 1820, Shaw 8.—John 
Smith, 1837, Bell’s Notes 270.—John Barr, 1850, J. Shaw 362. 

8 John G. Robertson, 1849, J. Shaw 186.—Helen Daly and Helen James, 1850, 
J. Shaw 354. 

4 Dickson, § 1596-1597.—W. Richardson, 1824, Shaw 125. 

5 Dickson, § 1597.—Hugh Maclure, 1848, Ark. 448. 

6 Evidence Act, 1852 (15 & 16 Vict. c. 27), § 1. Formerly the rule was different, 
see Hume ii. 82. 

7 Wynn and Owens v. Lindsay, 1883, 5 Couper 370. 

8 (11 & 12 Geo. V. c. 50), § 1. 

9 Dickson ii. § 1600.—Evidence Act, 1840 (3 & 4 Vict. c. 59), § 3—The law 
formerly was different.—Hume ii. 379-380.—Alison ii. 542-543. 

10 Robertson and others, April 24, 1945 (Lord Justice-Clerk). 
11 Macdonald v. Mackenzie, July 16, 1947. 
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in Court.1 Where there is a second trial in reference to the same 
facts, it is no objection to a witness at the second trial that he 
heard evidence of other witnesses at the first.2 Experts who are to 
give opinion evidence may of consent be, and usually are, allowed ® 
to remain in Court while witnesses to the facts are giving evidence. 
The Court may in its discretion refuse to allow them to be present.4 
Where they are permitted to be in Court they should leave it 
before anyone is asked to give opinion evidence.’ A medical 
witness who has been in Court cannot be examined on the facts 
of the case, but only on matters of opinion.® 

The general rule of confidentiality is that the solicitor for 
a person accused, though a competent witness, cannot, when 
adduced by a party other than his client, be compelled to 
disclose what he has learned in preparing the case.? The 
privilege belongs to the client and not to the solicitor, so that 
the solicitor cannot disclose, or be compelled to disclose, the 
information without his client’s consent.2 A person accused 
waives his plea of confidentiality on any matter pertinent to the 
issue by adducing his solicitor as a witness. The privilege 
applies only to legal advisers and their clerks.” A friend em- 
ployed as an agent, although not a lawyer, would probably be 
held within the privilege." An agent is compellable to give 
evidence as to all matters learned prior to commission of the 


1 Dickson, § 1601.—Hume ii. 380-381.—See also John S. Montgomery, 1855, 
2 Irv. 222.—Cochrane v. Campbell, 1928, J.C. 25. 

2 Dickson ii. § 1599.—Hume 1i. 8379-380.—Alison ii. 489-490. 

3 Alex. Dingwall, 1867, 5 Irv. 466.—John W. Laurie, 1889, 2 White 326. 

4 Andrew Granger, 1878, 4 Couper 86. 

5 Dickson ii. § 1761.—Alison ii. 544-545.—Alex. Mackenzie, 1827, Syme 158. 
—Thos. and Mary Braid, 1834, 6 S. J. 220.—Chas. Donaldson, 1836, Bell’s Notes 
269.—Alex. Murray, 1858, 3 Irv. 262. 

6 Jas. Newlands, 1833, Bell’s Notes 269.—Elizabeth Jeffray, 1838, 2 Swin. 
113.—Sometimes a doctor is allowed to remain although he is to be examined as 
to facts, and withdrawn when other witnesses are to be examined as to facts to 
which he is to speak. This was done in the case of Edward W. Pritchard, 1865, 
5 Irv. 88.—At one time an opinion was expressed against the practice.—Christian 
Gilmour, 1844, 2 Broun 23.—See also David Gibson, 1848, Ark. 489.—But it is 
now quite common to admit them on a special motion.—Madeleine H. Smith, 
1857, 2 Irv. 641.—Alex. Murray, 1858, 3 Irv. 262.—Alex. Milne, 1863, 4 Irv. 301. 

7 Dickson, § 1663 et seq. 

8 Dickson ii. § 1682. 

9 Evidence Act, 1852, § 1. 

10 Dickson ii. § 1665.—Alex. Alexander, 1839; Swinton’s Special Report and 
Bell’s Notes 253. 

11 Dickson ii. § 1666.—Janet Walker, 1845, 2 Broun 465.—No absolute rule 
can be laid down. 
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offence, or while not acting as agent in relation to its investiga- 
tion.1 Where it was proposed to examine a solicitor who had 
been consulted by the accused, but had declined to act, as to 
what accused said to him in reference to a civil action, out of 
which the charge of perjury under investigation arose, the 
examination was allowed.? 

A witness disqualified as to one accused, is so as to all.8 
Subject to the Criminal Evidence Act, 1898, the spouse of one 
prisoner of several can only be adduced for that prisoner, unless 
the trials be separated.4 The question whether the spouse of an 
outlaw, indicted but not appearing, can be called against 
another accused under the same libel, is undecided.® 

Witnesses are sworn by the Judge. Those who state that 
they have no religious belief, or that the taking of an oath is 
contrary to their religious belief, make a solemn affirmation.” A 
witness refusing to be sworn or make an affirmation, may be 
imprisoned for contempt. This holds although the party 
against whom he is called consent to his evidence being received 
without the usual solemnities.® 


1 Dickson ii. § 1668.—Hume ii. 350.—Alison ii. 468-469.—Alison goes too 
far when he says that confidentiality applies ‘“‘to the matter which has given rise 
“to the trial, though previous to the crime.” There is no doubt that a com- 
munication to an agent with a view to the commission of a crime is not privileged. 
—Dickson ii. § 1678.—Hector Maclean, 1838, 2 Swin. 183; Bell’s Notes 253.— 
Alex. Alexander, 1839; Swinton’s Special Report and Bell’s Notes 253. 

2 Duncan M. Davie, 1881, 4 Couper 450. The Judge of consent certified the 
point for the opinion of the Court, but as the accused was acquitted, it did not 
come up for decision. 

8 Dickson ii. § 1611.—Alison ii. 533.—Thos. Hunter and others, 1838, 2 Swin. 1; 
Bell’s Notes 285. 

4 Alison ii. 533-534.—Geo. and Rob. Wilson, 1826, Syme38.—Francis M‘Manus, 
1833, Bell’s Notes 251.—Will. Clark and Rob. Greig, 1842, 1 Broun 250. 

5 David Todd, 1835, Bell’s Notes 251.—Will. Clark and Rob. Greig, 1842, 
1 Broun 250. In the first, a High Court case, the evidence was rejected; in the 
other, a Circuit case, it was received. It is not likely that the High Court decision 
was brought under notice in the Circuit case, as Bell’s Notes were not published 
till 1844, and his authority for quoting the case of Todd was Lord Mackenzie’s 
MSS. 

6 Hume ii. 376.—As to the mode of administering the oath, see Dickson ii. 
§ 1758.—Alison ii. 431.—Rob. Horn and Jas. Maclaren, 1831, Bell’s Notes 265.— 
Catherine M‘Gavin, 1846, Ark. 67. 

7 Oaths Act, 1888 (51 & 52 Vict. c. 46). 

8 Alison ii. 432.—Christian Laidlaw, 1829, Shaw 222.—Bonnar v. Simpson, 
1836, 1 Swin. 39; Bell’s Notes 264.—Instructive observations will be found in 
Lord Justice-General M‘Neill’s opinion in M‘Laughlin v. Douglas and Kidston, 
1863, 4 Irv. 273 at p. 288. 

9 Hume ii. 376. 
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Children under twelve are not sworn, but are admonished by 
the Judge to be truthful Children above twelve may be sworn.” 
Fourteen is the age at which witnesses may be sworn without 
enquiry ;* but the Judge may, if called on, test the knowledge of 
a youthful witness who is more than fourteen, before swearing 
him, and such a witness may be examined without an oath. 
Dumb witnesses may be sworn through an interpreter.5 But 
deaf and dumb persons who do not understand the nature and 
obligation of an oath are examined without being sworn.® 

Witnesses must answer all competent questions, and may be 
sent to prison if they refuse.” A witness who prevaricates may 
be imprisoned,’ and the Judge may grant warrant for imprison- 
ment de plano, and does not require to state in the warrant the 
particular acts of prevarication.2 That a witness is found to 
have prevaricated will not necessarily preclude his further 
examination in causa.” If a witness appear to be swearing 
falsely, he may be committed with a view to prosecution.“ 

A witness may be asked whether he has committed a crime, 
but may decline to answer any question tending to criminate 
himself,” or to speak to facts from which guilt may be inferred. 
But he must answer questions the reply to which does not involve 
him in penal consequences.4# He may not refuse to say whether 


1 Hume ii. 341.—Alex. Bishop and Jas. Brown, 1829, Shaw 213.—Rob. 
Emond, 1830, Shaw 230. 

2 Dickson ii. § 1549.—Hume ii. 341.—Alex. Buchan, 1819, Shaw 35. 

8 Dickson ii. § 1549.—Hume ii. 341.—Alison ii. 432-433. 

4 Dickson ii. § 1549.—Burnett, 392.—Anderson v. M‘Farlane, 1899, 2 Adam 
644, 

5 Hume ii. 340.—Alex. Gibb, 1835, Bell’s Notes 245.—In the case of Rob. 
Reid, 1835, Bell’s Notes 246, a dumb witness was sworn partly by writing. 

6 Jobn Wintrup, 1826, Shaw 211.—Margaret Farquhar and Margaret Mac- 
gregor, 1833, Bell’s Notes 245.—John 8. Montgomery, 1855, 2 Irv. 222.—_Edward 
Rice, 1864, 4 Irv. 493. 

7 Hume ii. 140.— Alison ii. 438, 550.— Alex. Kerr, 1822, Shaw 68.— 
M‘Laugblin v. Douglas and Kidston, 1863, 4 Irv. 273. 

8 Hume ii. 140, 410.—Alison ii. 549-550.—Rob. Mochrie, 1844, 2 Broun 293. 

9 Macleod v. Spiers, 1884, 5 Couper 387; 11 R. (J.) 26. 

10 Daniel Grant, 1820, Shaw 50.—See also Will. Brown, 1832, Bell’s Notes 255. 

11 Alison ii. 549. 

12 Dickson ii. §§ 1618, 1786.—Alison ii. 447, 528. 

13 Dickson ii. §§ 1619, 1789. — Benjamin Pender, 1836, 1 Swin. 25; Bell’s 
Notes 255.—Alex. Millar, 1837, 1 Swin. 483; Bell’s Notes 255.—Alex. Stephens, 
1839, 2 Swin. 348; Bell’s Notes 254. 

14 Dickson ii. § 1787.—Benjamin Pender, 1836, 1 Swin. 25; Bell’s Notes 258. 
Of course witnesses are protected by the Court from irrelevant enquiries. 
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he has been convicted of or stands indicted for a crime. Where 
a witness is under promise of exemption from prosecution, he 
cannot decline to answer any pertinent question.® A socius 
criminis adduced for the prosecution is bound to answer all 
questions relating to the matter of the libel,? because the fact 
of his having been adduced as a witness by the prosecutor, 1pso 
facto, discharges him from all liability to prosecution. 

A witness may have his signed precognition destroyed before 
he is examined. He may refresh his memory by referring to 
notes taken at the time of, or immediately after, an occurrence,® 
or to such documents (though not libelled on) as are truly a 
person’s notes, such as business books. But where they are his 
own documents they must be written by himself, or if written by 
a clerk or partner, he must have satisfied himself of their accuracy 
at the time when the matter was fresh in his recollection.6 And 
although a witness may not refresh his memory by documents 
not his own and not produced, he may refresh his memory by 
looking at a document received from the accused at the time of 
the offence, and kept by him.’ A witness may not read his 
notes as evidence; he may only use them to refresh his memory.® 
If, however, when he gives his evidence he requires to look at 
his notes in order to give his account of what occurred, then the 
notes become part of his oral evidence, and fairness compels the 
production of the notes so that the cross-examiner may see them 
and use them. Whether he may refer to a copy, without the 
original notes being at hand, depends on circumstances.” A 
witness may not use a document not produced, to prove facts 
of which he has no independent recollection™ Although a 


1 Dickson ii. § 1619.—John Johnston, 1845, 2 Broun 401.—See several cases 
in Bell’s Notes 255-256.—See dicta indicating a contrary opinion in the Circuit 
case of Walter Blair, 1844, 2 Broun 167. 

2 Dickson ii. § 1788.—Alison ii. 528. 

8 Macmillan v. Murray, 1920, J. C. 13. 

4 Dickson ii. § 1750.—Hume ii. 381.—Alison ii. 534-535. 

5 Dickson ii, §§ 1777-1778.— Alison ii. 540-541. Felix Monaghan, 1844, 
2 Broun 131. 

6 Dickson ii. § 1784. 

7 Geo. Wilson, 1861, 4 Irv. 42. 

8 Hume ii. 381.—Alison ii. 541. 

9 Hinshelwood v, Auld, 1926, J. C. 4:—Dickson ii. § 1785.—Alison ii. 510. 

10 Dickson ii. §§ 1781-1783.— Alison ii. 510. 
11 Angus Macpherson, 1845, 2 Broun 450. In this case the doctrine laid down 
by Alison (ii. 6138-614) on this point was declared to be much too broadly stated. 
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witness may admit that he made notes at the time if he does not 
use these notes to refresh his memory they need not be produced 
at the request of the cross-examiner. Notes made by a police- 
officer for the purpose of making a report to his superior, and not 
used to refresh the witness’s memory, being confidential, cannot 
be called for.t 

Witnesses ignorant of English may be examined through a 
sworn interpreter,? but this is not competent if the witness 
understands English sufficiently to follow and answer the 
questions put to him.2 Deaf and dumb witnesses are examined 
through an interpreter, either by alphabet or by gestures. 

The witness is first examined by the procurator of the party 
for whom he is called.4 He must not be led.6 But where a 
general question receives such an answer as “‘I don’t recollect,”’ 
it is allowable to put a sufficiently leading question to bring a 
circumstance to the witness’s recollection. In proving medical 
reports care should be taken to avoid eliciting hearsay evidence 
which is prejudicial.?, The party against whom the witness is 
called and examined is then entitled to examine such witness not 
in cross only, but also in causa.8 In cross, any pertinent question, 
however leading, is competent.? The party calling the witness 
may re-examine him on any new matter brought out in cross- 
examination. When the re-examination is closed, if either party 
or a juryman wishes to put other questions, this is done through 
the Court.2 The Court may also put questions ex proprio motu 
but if new matter thereby emerges, the party adversely affected 
must have an opportunity to cross upon it.4 At common law 
the Court has power to recall a witness, even though after 


1 Hinshelwood v. Auld, 1926, J. C, 4. 
2 Dickson ii. § 1793.—Alison ii. 439,—Alex. Alexander, 1839; Swinton’s 
Special Report and Bell’s Notes 270. 
3 Alex. M‘Ra, 1841, Bell’s Notes 270. 
4 For a statement of the general rules as to examination, see Dickson ii. 
§ 1763. As regards examination in initialibus, an expedient now almost never 
resorted to, see Dickson ii. § 1762. 
6 Dickson ii. § 1771.—Alison ii. 545.—Bishop v. Bryce, 1910 8S. C. 426; 
Mackenzie v. Mackenzie, 1943, S. C. 108. 
6 Arthur and Henrietta Woods, 1839, Bell’s Notes 267. 
7 Grant v. H.M. Adv., 1938, J. C. 7. 
8 Evidence Act, 1840, § 4. 
9 Thos. Mure, 1858, 3 Irv. 280.—Alison ti. 547, contra. 
10 Dickson ii. § 1763. 
11 M‘Leod v. H.M. Adv., 1939, J. C. 68. 
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leaving the witness-box such witness has not been re-enclosed.+ 
A witness for the prosecution may be recalled by the Court to 
explain her evidence after the Crown case has been closed.” By 
statute it is competent to the presiding Judge on the motion of 
either party to permit any witness who shall have been ex- 
amined in the course of the trial to be recalled.2 When a witness 
is called his examination should be completed before he leaves 
the box. If his name is on both lists and he is adduced by the 
prosecutor, the accused has not been permitted to reserve his 
cross until the witness is called for the defence; the rule being 
that the accused must exhaust his examination in cross and in 
causa when the witness is called for the prosecution. Where 
the prosecutor omits to put some matter to the witness adduced 
by him, being matter in the Crown precognition, a motion to 
recall the witness in order to remedy the omission has been 
refused. A witness for the prosecution, whose evidence might 
have been given upon a misunderstanding of a question put to 
her, has been recalled by the Court to clear up the matter even 
after the case for the prosecution was closed and notwith- 
standing the objection of the accused.6 Where in the cross- 
examination of a witness for the prosecution it transpires that 
a previous witness had extrajudicially evinced malice against 
the accused, the line of cross-examination directed to discredit 
the previous witness should be allowed to proceed as, under the 
statute, it is open to the prosecutor to move for recall of the 
previous witness for further examination on the matter of his 
malice.’ In summary procedure where a point arises in the 
defence which should have been put to the prosecutor’s witness 
in cross, the Court may recall that witness to remedy the defect.® 
Upon an indictment with a special defence of alibi, it is not 
competent for the prosecutor, after his case is closed, to recall 


1 Hume ii. 381.—Cases of Hamilton and Wilson in note 2; Alison ii. 
543; Geo. Gilchrist, 1831, Bell’s Notes 268. 

2 Ann Scott, 1842, 1 Broun 131.—See also M‘Neilie v. H.M. Adv., 1929, J.C. 
50 at p. 53.—Davidson v. M‘Fadyean, 1942, J. C. 95. 

8 Evidence Act, 1852, § 4.—Dickson, §§ 1627-1769. 

4 Robt. Wilkie, 1886, 1 White 242. 

5 James Wilson, 1862, 4 Irv. 255. 

6 Ann Scott, 1842, 1 Broun 131. 

7 Robertson v. Mackenzie, 1856, 2 Irv. 411. 

8 Collison v. Mitchell, 1897, 2 Adam 277.—Saunders v. Paterson, 1905, 4 Adam 
568.—Davidson v. M‘Fadyean, 1942, J. C. 95. 
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his witness, a police-constable, in order to give evidence of a 
statement previously made to him by a defence witness different 
from that witness’s evidence. The prosecutor may by anticipa- 
tion impeach the credibility of a witness on the accused’s list.? 

The burden of proving that the accused committed the 
crime is on the prosecutor throughout, so that if at the end of the 
day there is left a reasonable doubt whether or not he did commit 
it, he must get the benefit of the doubt and be acquitted.2 Where 
the prosecutor has proved the essentials of the crime, he is not 
bound to disprove those defences which it might be open to the 
accused to establish, as e.g. (a) a special defence;* (b) a reasonable 
belief on the part of the person accused of theft that the stolen 
property was his own;® (c) diminished responsibility; or (d) 
disclosure of pregnancy in the statutory offence of concealment 
of pregnancy.® 

All proof must be in presence of the Court, the accused, and 
assize.’ It is not competent to read to the jury sworn depositions 
taken upon a former occasion.’ A witness, if alive, must appear 
and depone.? Neither Judge nor jury may act upon private 
knowledge of a fact.” It has even been held that a jury ought 
not to inspect documents to satisfy themselves as to hand- 
writing; but it is thought that this view would not now be 
followed. 

Where it is proposed to prove facts to discredit a witness a 
foundation must be laid by interrogating the witness on them,” 
and this rule applies whether the facts are to be proved by 


1 M‘Neilie v. H.M. Adv., 1929, J. C. 50. 

2 William Common, 1860, 3 Irv. 632 (differing from civil practice; see Living- 
stone v. Strachan, Crearar & Jones, 1923, S.C. 794). 

3 Lennie v. H.M. Adv., 1946, J. C. 79; 1946, S. L. T. 212; Owens v. H.M. 
Adv., 1946, J. C. 119. 

4 Lennie and Owens, swpra. 

5 Costello v. Macpherson, 1922, J. C. 9 at p. 13; Dewar v. H.M. Adv., 1945, 
ai Cla bs 

6 Hume i. 293 et seq. 

7 Hume ii. 404—-405.—Alison ii. 548.—Aitken v. Wood, 1921, J. C. 84. 

8 Hume ii. 406. 

9 Ibid. 

10 Morrison v. Monro, 1854, 1 Irv. 599. 

11 John G. Robertson, 1849, J. Shaw 186.—Will. M‘Gall, 1849, J. Shaw 194.— 
These cases seem not to have been before the Court in the Circuit case of Rob. M. 
Beveridge, 1860, 3 Irv. 625, where it was intimated that the jury might look at 
the documents and judge for themselves. 

12 Hume ii. 399.—Hugh M‘Hardie, 1834, Bell’s Notes 288.—John G. Robert- 
son, 1842, 1 Broun 152; Bell’s Notes 286.—M ‘Taggart v. H.M. Adv., 1934, J. C. 33. 
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witnesses or documents. The prosecutor is in a position of 
difficulty as regards discrediting witnesses for the defence, as it 
has never yet been held that he can lead a proof in replication 
for that purpose. In one case the prosecutor was allowed to 
lead evidence from his own witness that a witness on the defence 
list had made a statement pertinent to the issue. This evidence, 
it was said, tended to impeach, in advance, the credibility of the 
defence witness, and it was allowed apparently on the ground 
that the Crown had no right to a proof in replication.? The 
want of any right in the Crown to a proof in replication has been 
subsequently affirmed by the Court of Criminal Appeal.2 The 
result would appear to be that the provisions of the Evidence 
Act, 1852, § 3 (which relates to evidence of a statement made by 
the witness, on a specified occasion, different from his evidence 
now given), cannot be operated to discredit a witness for the 
defence; because (a) until the defence witness has given evidence 
it cannot appear that the statement is ‘‘ different,” and (b) after 
he has given evidence the Crown has no proof in replication. 
The Act applies to criminal proceedings.4 In neither Common 
nor M‘Neilie was notice taken of the fact that § 5 of the Evidence 
Act, 1852 (now itself repealed by S. L. R.), repealed the laws and 
practice then in force respecting evidence in Scotland ‘‘in so far 
“‘as inconsistent or at variance with the provisions of,”’ inter alia, 
§ 3 of the Act. The true effect of this repeal, it is thought, is to 
abolish the old rule that the Crown cannot have a proof in 
replication, so far as that rule prevents the operation of § 3. 

The questions put to witnesses must be relevant. But the 
Court will not interfere, and particularly will not interfere with 
cross-examination merely because the relevancy of the questions 
is not at first sight apparent. For it may be necessary to lead 
up to what is relevant by preliminary questions, and in cross- 
examination latitude must be allowed to test the witness’s 
capacity and credibility.’ But oppressive cross-examination 
will be checked. It has been held incompetent to ask a Sheriff- 
officer, the deforcement of whom was the subject of the trial, as to 
his conduct at other poindings on other occasions.® 


1 Jas. Stevens, 1839, 2 Swin. 342; Bell’s Notes 273. 
2 Will. Common, 1860, 3 Irv. 632. 

3 M‘Neilie v. H.M. Adv., 1929, J. C. 50 at p. 53. 

4 Mackintosh v. Wooster, 1919, J. C. 15. 

5 Dickson ii. § 1794. 

6 John Nicolson, 1887, 1 White 307. 
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Although witnesses must speak to facts, and not to inferences, 
certain exceptions are admitted. Where a witness has deponed 
to hearing cries, he may say whether he thought they were those 
of a male or a female, or a child, such an inference, although 
matter of opinion, being equal to fact from the almost absolute 
certainty with which one can judge. Again, persons who know 
an individual well may, although not possessed of medical skill, 
be asked as to their opinion about his sanity. The principal 
exception to the rule is where skilled witnesses state their 
opinion on facts, as assessors, to aid the jury in making inferences 
which require special information. Thus opinions may be taken 
on the question whether injuries caused death or danger to life; 
were inflicted with sharp or with blunt instruments; or whether 
a certain symptom indicated poisoning. Persons who are 
familiar with the writing of an individual may be asked to say 
whether he wrote a certain document. Care is taken to confine 
such investigations within proper limits. Thus, in a case of rape, 
where a witness was asked whether it was possible to commit 
rape in the circumstances detailed, the question was disallowed 
as not involving professional opinion.? Again, where a doctor 
who had not examined the accused, was asked his opinion on 
the evidence as to the accused’s state of mind, the question was 
objected to, and was withdrawn.® 

The proof is confined to those facts which are within the 
scope of the libel and defences. This does not mean that no 
other fact may be proved, but only that the proof is not to be 
extended generally to events which happened before the crime 
libelled, or are not res geste, or which, according to the rules of 
libelling, the prosecutor should have set forth in the libel, or 
the accused in special defences. In the ordinary case it is not 
necessary for the prosecutor to give notice of ordinary circum- 
stances which cannot be made matter of criminal charge, but 
which tend to throw light on the offence charged. In a charge 
of murder, however, it has been held incompetent to ask a 
witness a question tending to incriminate the accused of forgery, 
which was not charged.* It is a question of circumstances what 


1 Alex. Dingwall, 1867, 5 Irv. 466. 

2 Rob. Henderson, 1836, 1 Swin. 316. 

8 Malcolm M‘Leod, 1838, 2 Swin. 88; Bell’s Notes 269. 

4 Monson, 1893, 21 R. (J.) 5; 1 Adam 114. Distinguished in Barr v. H.M. 
Adv., 1927, J. C. 51.—Griffen v. H.M. Adv., 1940, J. C. 1. 
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anterior facts may be proved. It has been held, in a case of an 
election riot, that it is not competent to prove in exculpation 
what happened early in the day, the indictment referring only 
to a later part of the day.1. Where a number of persons met and 
passed resolutions to assemble to commit an act of mobbing and 
rioting, and the Sheriff issued a proclamation and caused it to be 
extensively distributed, warning the people against going to the 
place referred to at the meeting, proof of the proclamation was 
allowed, although it was not referred to in the indictment.2 In 
a case of procuring abortion, proof was allowed without notice 
in the indictment, that a man had gone to the accused and said 
falsely that he knew a young woman who was pregnant and asked 
the accused if he would cause abortion, and that the accused 
undertook to do so. In a case of threatening to accuse a clergy- 
man of immorality, it was held competent to prove that the 
subject-matter of the accusation had been currently reported as 
true before the threats were made.4 

Difficult questions arise as to facts not immediately connected 
with the case, but which may throw light upon the direct 
evidence. The question whether, when the accused pleads 
insanity, the insanity of his relations may be proved has been 
decided in the negative,’ but it is thought that the accused’s 
family history may be relevant and the evidence thereof ad- 
mitted. In one case where the charge was child murder, and 
the body found had six toes on each foot, the prosecutor was 
allowed to prove that some of the accused’s family had extra toes 
or fingers in order to establish that the body found was identifi- 
able as her child.” In general, evidence of family resemblance 
and characteristics is not relevant to prove relationship.2 Where 
the accused was charged with reset, and said that he got the 


1 Donald Stewart, 1837, 1 Swin. 540; Bell’s Notes 91. 

2 Alex. Macleod, 1888, 1 White 554, 

3 Charles Rae, 1888, 2 White 62.—See also M‘Ewan v. H.M. Adv., 1939, 
J. C. 26. 

4 Euphemia Robertson, 1842, 1 Broun 295; Bell’s Notes 290. 

5 Malcolm M‘Leod, 1838, 2 Swin. 88; Bell’s Notes 5.—James Gibson, 1844, 
2 Broun 332.—Jas. and Geo. Brown, 1855, 2 Irv. 154.—Ann M‘Que, 1860, 3 Irv. 
578.—Alex. Dingwall, 1867, 5 Irv. 466.—Agnes Paterson, 1872, 2 Couper 222.— 
M‘Clinton, 1902, 4 Adam 1.—Edmonstone, 1909, 2S. L. T. 223. 

6 Houston v. Aitken, 1912, §. C. 1037. 

7 Elizabeth Stewart, 1848, Ark. 471. Such a question must be determined 
according to circumstances, and there may be room to doubt whether such 
evidence should be admitted in any case. 

8 Grant v. Countess of Seafield, 1926, S. C. 274. 
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property from a man named, it was held competent to enquire 
as to the character of the man, although he was not a witness in 
the prosecutor’s list. 

Circumstances which formed part of the res geste may be 
proved. In a civil case,? Lord Young said: ‘Res geste is the 
“whole thing that happened. Exclamations uttered or things 
“done at the time by those concerned are part of the res geste, 
“and may be spoken to by those who heard or saw them. But 
“an account given by anyone, whether child or adult, on going 
“home or at any time thereafter, is an account only, and not res 
“geste.” This rule applies to what was said or done immediately 
before, during, and after the perpetration of the crime. Evidence 
was allowed of conversations overheard in a brothel between 
persons not called as witnesses as part of the res geste in order 
to shew the character of the house.’ 

Difficult questions arise as to the competency of proving facts 
without notice, e.g. in cases of seditious conspiracy the prosecutor 
must set forth full details of the conspiracy, including statements 
of the import of speeches made; and yet it might be impossible 
to detail all the acts by which guilt was betrayed. It seems, 
therefore, that if the prosecutor set forth the proceedings with 
such particularity as to make a relevant libel, he may prove 
additional incidents. Sometimes an incident, although not 
libelled correctly, may be admissible as a circumstance of 
evidence. Thus, where an article was libelled on as stolen from 
a chest, whereas it was taken from another place close by, proof 
was allowed that it was found in the accused’s possession, as a 
circumstance in the proof of the theft of the other articles 
libelled.5 Again, in a charge of fire-raising, proof was allowed 
(without notice) of the removal of goods before the fire, as 
evidence of the fire-raising, and the intent. And in a charge of 


1 Gracie v. Stuart, 1884, 5 Couper 379. 

2 Greer v. Stirlingshire Road Trustees, 1882, 9 R. 1069; and see Ovenstone v. 
Ovenstone, 1920, 2S. L. T. 83; Gilmour v. Hansen, 1920, 8. C. 598; and Gibson 
v. National Cash Register Co., 1925, 8. C. 500. But proof of an exclamation 
uttered by one of those concerned does not afford corroboration of his evidence 
as to what happened.—Barr v. Barr, 1939, S. C. 696, overruling Ovenstone v. 
Ovenstone on this point. : 

3 M‘Laren v. M‘Leod, 1913, 8. C. (J.) 61; 7 Adam 110. 

4 Dickson i. § 20.—Jas. Cumming, 1848, J. Shaw 17,—See also Griffen v. H.M. 
Advy., 1940, J. C. 1. 

5 Jas. Gardiner, 1837, 1 Swin. 548; Bell’s Notes 218. 

6 Will. M‘Creadie, 1862, 4 Irv. 214. 
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keeping a house for betting, it is competent to examine witnesses 
on particular transactions, although no notice thereof be given 
in the complaint.t 

Circumstances which supply a motive may be proved. In 
cases of fraudulent fire-raising, it is competent to prove that the 
accused’s affairs were embarrassed,” and, in a case of murder of 
a wife, proof of criminal intimacy between the accused and a 
servant, and promises of marriage made to her, was allowed.® 
Evidence of malice antecedent to the acts charged may be led 
subject to fair notice being given in the indictment. Although 
for purposes of relevancy malice is implied in the indictment, 
practice still requires an express allegation of previous malice as 
matter of fair notice.4 Of course the weight to be attached to 
such evidence depends on the interval of time which has elapsed 
between the facts founded on and the crime; and if they are 
remote in time and connection, the Court will disallow the 
evidence. Statements indicating malice, uttered within a short 
time after the offence, may also be proved.’ Where the 
prosecutor proposes to prove malice, and where he has set 
forth a certain time for the commencement of the malice, he 
may not extend his proof further back. But where malice is 
alleged generally, he may go back a considerable time,’ even 
although no malice be proved between the remote period and 
the offence. The prosecutor may prove malice, without notice, 
where the accused makes a denial of malice part of his case.® 

Where it is essential to shew that the acts complained of are 
criminal, or designed, the prosecutor may prove acts committed 
by the accused prior to the crime, which tend to throw light on it. 
Thus, in cases of uttering coin or flash notes, previous attempts 
are elements of proof; 1° and it has been found that the prosecutor 
is entitled to prove such previous attempts, without notice." 


1 Maguire v. Renton, 1909, S. C. (J.) 21; 5 Adam 652. 
2 Harris Rosenberg, 1842, 1 Broun 266; Bell’s Notes 293. 
8 Edward W. Pritchard, 1865, 5 Irv. 88. 
4 See, however, Kennedy, 1907, 5 Adam 347, Lord Salvesen, contra. 
5 John Stewart, 1855, 2 Irv. 166. 
6 Alison i. 11. 
7 Hume ii. 238.—Alison ii. 630. 
8 David Ross, (1859) 3 Irv. 434.—Edwin T. Salt, (1860) 3 Irv. 549. 
9 Will. Wright, (1835) 1 Swin. 6; Bell’s Notes 293. 
10 Dickson i. § 20. 
11 Ritchie and Morren, (1841) 2 Swin. 581; Bell’s Notes 60. 
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When the question is whether the accused made false statements, 
knowing them to be false, it is allowable to lead evidence of 
similar misrepresentations made about the same time! Again, 
where a man and woman were charged with the murder of their 
illegitimate child, it was held competent to prove that they had 
consulted a doctor about the woman’s condition five months 
before the birth? Also in cases of mobbing and rioting, proof 
has been allowed of what took place at a meeting held before 
the crime, at which the proposal to commit it was discussed.® 
On the other hand, in a case of reset, the accused is not entitled 
to prove that the thief sold stolen articles to purchasers who 
bought in bona fide,* because such proof is wholly irrelevant. 
The character of the accused may also form the subject of 
inquiry. Good character may always be proved in defence.5 
The prosecutor may not—beyond the matters charged in the 
indictment—attack the accused’s character, except where the 
latter has attempted to set it up;® or in a charge of habitual 
criminality; or ina trial for reset under the Prevention of Crimes 
Act, 1871, when evidence has been led that the accused has 
been found in possession of the stolen property, guilty knowledge 
may be proved by previous convictions within five years of 
crimes involving fraud or dishonesty.” The prosecutor cannot, 
in the course of a trial, lead evidence proving, or tending to prove, 
the accused guilty of another crime not libelled.2 A conviction 
of theft has been held bad where proof was led that the accused 
was ‘“‘habit and repute a resetter.”"® So, too, to prove in causa 
a previous conviction libelled as an aggravation is incompetent. 


1 Gallagher v. Paton, 1909 S. C. (J.) 50; 6 Adam 62. 

2 Wishart and Lyon, (1870) 1 Couper 463; 88. L. R. 3. 

8 Alex. Macleod, (1888) 1 White 554. 

4 Kennedy v. H.M. Advocate, (1896) 23 R. (J.) 28; 2 Adam 51. 

5 Dickson i. § 15.—Hume ii. 413.—Alison ii. 629-630. 

6 Dickson i. § 15.—Pritchard, (1865) 5 Irv. 88.—The charge of being habit 
and repute a thief forms no exception, for it is a substantive aggravation, and 
must be libelled. 

7 34 & 35 Vict. c. 112, § 19.—Watson v. H.M. Advocate, (1894) 21 R. (J.) 26; 
1 Adam 355. 

8 Griffen v. H.M. Advocate, 1940 J. C. 1.—Coventry v. Douglas, 1944 J. C. 
13.—Knight and Thompson, (1946) 31 Cr. App. R. 52.—Monson, (1893) 21 R. (J.) 
5; 1 Adam 114.—Pritchard, (1865) 5 Irv. 88. 

9 Alison ii. 629.—Burns v. Hart, (1856) 2 Irv. 571. In this case Hume’s 
doctrine on this point (i. 114) was declared to have been reprobated for forty 
years.—See also M‘Lean v. Skinner, 1907 S. C. (J.) 96; 5 Adam 376. 

10 Crim. Pro. Act, 1887, § 67.—M‘Dermott v. Stewart’s Trustees, 1918 J. C. 
25.—Campbell v. Kerr, 1912 8. C. (J.) 10; 6 Adam 550. 
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But a reference by the Judge to previous convictions in presence 
of the jurors before the jury is sworn is not a violation of section 
67 of the Criminal Procedure Act, 1887.1. An answer which 
discloses previous convictions, if made by a witness in reply to a 
competent question, is not a violation of section 67 and does not 
vitiate a conviction.2, Where the character of a place is of the 
essence of the charge, the prosecutor may lead evidence to 
establish the bad character of the persons who frequent it.? 

A person charged and called as a witness in pursuance of 
the Criminal Evidence Act, 1898,4 may be asked any question 
in cross-examination notwithstanding that it would tend to 
criminate him as to the offence charged, but may not be asked, 
and if asked must not be required to answer, any question 
tending to shew that he has committed or been convicted of or 
been charged with any offence other than that wherewith he is 
then charged, or is of bad character, unless (a) proof that he has 
committed or been convicted of such other offence is admissible 
evidence to shew that he is guilty of the offence wherewith he is 
then charged; (b) he has personally or by his advocate asked 
questions of the witnesses for the prosecution with a view to 
establish his own good character, or has given evidence of his 
good character, or the nature or conduct of the defence is such 
as to involve imputations on the character of the prosecutor or 
the witnesses for the prosecution, or (c) he has given evidence 
against any other person charged with the same offence. As a 
general rule it is not permissible to cross-examine a prisoner, who 
has put his character in issue, on a previous charge which has 
resulted in an acquittal,® or on a previous accusation which has 
not been brought to trial.6 A suggestion in cross-examination 
that a witness for the Crown committed the offence charged is 
an imputation involved in the nature or conduct of the defence 
which lets in evidence of the accused’s bad character.’ In a 
charge of rape the defence that the woman consented is not such | 


1 White v. H.M. Adv., (1901) 4 F. (J.) 3; 3 Adam 479.—Cornwallis v. H.M. 
Adv., (1902) 4 F. (J.) 82; 3 Adam 604. 

2 Corcoran v. H.M. Adv., 1932 J. C. 42.—Kepple v. H.M. Adv., 1936 J. C. 76. 

3 Macpherson v. Crisp, 1919 J. C. 1.—Burns v. Hart, (1856) 2 Irv. 571; 
Gracie v. Stuart, (1884) 5 Couper 379; 11 R. (J.) 22. 

4 61 & 62 Vict. c. 36, § 1 (e) and (f). 

5 Maxwell v. D. of P.P., (1934) 24 Cr. App. R. 152. 

6 Stirland v. D. of P.P., (1943) 30 Cr. App. R. 40. 

? Hudson, (1912) 7 Cr. App. R. 256. 


TRIAL 309 


an imputation.1 The Judge has a discretion to refuse to allow 
the accused’s character to be attacked.” 

As regards attacking the character of a person other than 
the accused, a distinction is made, in cases of personal injury, 
between the injured party and other witnesses. The accused 
may, on notice,® prove that the injured party was quarrelsome,! 
but he may not prove acts of violence committed by him. The 
prosecutor may put a general question as to the peaceable 
disposition of the injured person,® or as to the respectability of 
females alleged to have been abused.” In cases of injuries to 
women, the accused may, on notice, cross-examine the woman 
as to conduct, and bring witnesses to prove her bad repute ® 
during the period immediately preceding.® It has been decided 
that, in general, particular acts of unchastity cannot be proved,’® 
although it may be that proof of such acts would be admitted if 
they occurred before, and practically on the same occasion as 
the act charged, on the ground that they formed parts of the res 
geste. But the accused may prove that the woman voluntarily 
surrendered herself to him shortly before. It is a question of 
circumstances whether evidence of subsequent conduct is 
competent. Proof was allowed that on the day of the offence 
the woman had been guilty of unchastity. But general proof 
of subsequent character was disallowed. 

Such evidence is admissible only in the case of the injured 
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party. The general character of other witnesses cannot be 
enquired into, except where it is alleged to be so degraded as to 
affect credibility. Thus the prosecutor cannot ask whether a 
witness is an inoffensive person, there being no indication of an 
intention to shew the contrary.2, And the prosecutor cannot 
ask questions as to the general character of an exculpatory 
witness.2 On the other hand, the accused may not prove the 
bad character of a companion of the injured party in a rape case.* 
It has been held incompetent to ask a witness whether from her 
knowledge of two youthful witnesses she could “place any 
‘‘reliance on their recollection,’’ or whether they were ‘‘ veracious 
“boys’”.® But it is competent to cross-examine witnesses as 
to matters affecting credibility. Such questions as whether a 
witness stands indicted for, or has been convicted of, a crime, 
are competent. It would appear to be a competent enquiry, 
whether a witness is a prostitute. But, when credibility only 
is involved, the Court will stop examination as to offences not 
inferring depravity.’ It is incompetent to prove a witness’s 
guilt of a crime except by admission of the witness or the produc- 
tion of an extract conviction. A witness may be asked whether 
he is giving his testimony under pressure; as by threats of the 
friends of the accused.? As a rule, where a witness is asked as 
to matters beyond the res geste, and connected with his former 
life, it is not competent to adduce evidence to contradict him.?° 

A witness may be asked whether he has on any specified 
occasion made a statement on any matter pertinent to the issue 
different from the evidence given by him, and if he deny it, the 
fact may be proved.“ This does not apply to statements made 
on formal precognition,” although it may apply to statements 
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made to the police in the course of their investigations.1 In 
order that the different statement may be proved, a foundation 
must be laid in cross-examination specifying the occasion and 
the statement,? but the witness whom it is proposed to discredit 
may be recalled for that purpose.* Statements made by the 
witness subsequent to his giving evidence cannot be proved 
to discredit him. A witness cannot be asked, in order to 
confirm his testimony, whether what he has deponed is what he 
stated when precognosced.® It is competent to cross-examine 
a witness in reference to statements made in a judicial 
declaration.® 

Hearsay, as a general rule, is inadmissible.’ It is competent 
to prove such a fact as that a person asked for an article in a 
shop, but it is not competent to go on and prove statements 
made by the person. But there are many special exceptions. 
Statements by the accused may be proved, although not reduced 
to writing. And it has been held competent to prove what the 
accused said in dictating a letter, although the letter was not 
produced.® Evidence of what the accused said before the offence 
is competent, if it throw light upon it, as, for example, where he 
has threatened to commit it. But if the statement amounts to 
evidence of another crime which is not charged, it is inadmissible.4 
It is competent, in a case of perjury, to prove a previous deposi- 
tion by the accused, as an element in the proof of the falsehood 
of the oath which forms the subject of trial.” Statements by the 
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accused as a witness in exculpation of another person charged 
with the same offence, may be proved.1 Statements made by 
the accused on oath in a civil process may be proved against 
him.2 On the other hand, statements made in a compulsory 
examination on oath of a bankrupt in his sequestration, cannot 
be proved against him on a charge of embezzlement of the funds 
to which the examination related.® 

The accused’s statements at the time of the offence, or 
immediately after it to officials or to prisoners confined along 
with him, may, in certain circumstances, be proved.* The fact 
that the accused on being charged remained silent, may be 
proved, although the former view that such silence amounted to 
a tacit confession of guilt ® has been rejected.® Although state- 
ments made at the time are admissible, even if in answer to 
questions put or remarks made by the officer apprehending him,” 
statements obtained by continued interrogation by officials are 
excluded.2 The same holds if the witness has tried to entrap 
the prisoner,® or has made a false statement to him.1° 
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The Court has a discretion to reject evidence—otherwise 
competent and relevant—of statements made by an accused on 
the ground of fairness to him.1 Evidence of a statement has 
been rejected where the statement had been elicited in answer to 
an undue question; ® or had been emitted by a young person 
who was ill and detained under suspicion without a charge having 
been made; ® or in the absence of an adequate warning in relation 
to the nature of the charge;* or where during protracted 
investigation while under detention the accused was emotionally 
upset.5 A distinction falls to be drawn between statements 
made by a person (1) who has been charged and is in custody 
awaiting trial; (2) who has been detained on suspicion; and (3) 
who is merely being questioned by the police in the exercise of 
their duties of investigating a crime. In the latter case state- 
ments made in answer to reasonable questioning are as a general 
rule admitted,® while in the first case if the prisoner desires to 
make a voluntary statement he ought ordinarily to be taken 
before a magistrate to emit his statement in the form of a judicial 
declaration.’ 

A statement made in reply to a charge of murder is admissible 
in a trial where the charge is reduced to culpable homicide; ® but 
where the crime tried is more serious than, or involves different 
species facti from, the crime charged at the time the statement 
was made, a different result might follow.® 

Statements made on precognition in a charge against others 
cannot be used if the witness is subsequently charged with the 
offence.?° 

Statements made voluntarily by an accused person while 
liberated on bail are admissible, although the police-constable 
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may not have cautioned the accused that what he might say 
may be used in evidence against him. 

It may not be a good objection that the witness overheard 
statements by eavesdropping,” nevertheless it has been held that 
the statements of persons accused of murder who were shouting 
to each other in the cells could not be proved.? If an official 
were to procure a fellow-prisoner to inveigle the accused into 
conversation, what the official overheard would not be ad- 
missible. Further, statements made to prison officials will not 
be received, unless it be clearly established that the accused 
was distinctly cautioned that his statements might be used 
against him, and that what he said was spontaneous, and not 
elicited by questions. 

Where the sanity of the accused is in issue, his conversations 
with officials may be proved.® Statements to magistrates or 
procurators-fiscal are inadmissible, as they ought to have them 
put in the form of a declaration. Even a declaration, if elicited 
by long and subtle examination by the procurator-fiscal,’ will 
not be admitted. Where statements are made to officials not 
connected with criminal matters, their admissibility depends on 
circumstances. A statement of a person in the navy to his 
officer was held inadmissible, as not being voluntary.2 A 
confession of parentage of an incestuous child, extorted by an 
inspector of poor, was held inadmissible.? But proof has been 
allowed of a verbal confession to a kirk-session,! and of state- 
ments made by accused after warning in presence of the police 
to a representative of his master, from whom he was charged 
with having stolen oil.“ It does not seem to be a matter of 
competency so much as of fairness. The question whether state- 
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ments to a clergyman are privileged from disclosure has not 
been absolutely decided.1| Where the communing is strictly of 
a religious character, it would probably be held privileged. It 
is thought that unless in very special circumstances, the Court 
would not think it proper to allow the disclosure of such state- 
ments.? But confessions to relatives and to persons other than 
the legal adviser or the spouse, and attempts to make restitution, 
may be proved.* In a trial for murder, statements made by 
the accused voluntarily to the police surgeon who was examining 
the body of the deceased to ascertain the cause of death were 
admitted.4 Statements made to private individuals cannot be 
objected to, even although made in answer to questions, provided 
they are not extracted.6 But where the person is truly acting 
in a quasi-official capacity, the statement will not be received.® 
Expressions uttered during sleep have been admitted,’ but the 
propriety of doing so is open to very serious question. If, 
however, real or circumstantial evidence is obtained in con- 
sequence of what has been so said, it might be admissible to 
prove them as explaining and leading up to its discovery. 
Statements by the accused are evidence only against himself.® 
But statements made by an accused person who is not at the bar, 
are sometimes admitted in the trial of the other accused, not as 
direct evidence, but to prove an incidental fact. But it is not 
competent to prove statements made by one accused who has 
absconded, against the accused under trial.!° The answer made 
by one accused in the presence of another, may be proved against 
the latter when he is tried alone.“ Cases of conspiracy form an 
exception when the combination has been proved; the state- 
ments of each accused, relative to the execution of the object of 
the conspiracy, being evidence against all. But this does not 
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include statements not made in furtherance of the common 
design, such as a confession of guilt made after arrest." It seems 
doubtful whether evidence of statements made by a conspirator 
who is not at the bar, or produced as a witness, and whose 
absence is not accounted for, is admissible.” 

Statements by the accused are not evidence in his favour. 
Thus an accused cannot prove letters written by herself to prove 
ignorance of the probable date of the birth of a child which she 
was accused of murdering.* But where what is said is part of the 
res geste, it may be proved,® as shewing that the accused has 
throughout told a consistent story.6 But the facts stated are 
not thereby set up in his favour. It is only upon the making 
of the statement that he can found. It has been held that one 
accused may not lead evidence of a statement made by his 
co-accused tending to exculpate him and to inculpate the co- 
accused,’ but this decision seems to depend on the analogy 
of the use of judicial declarations when persons accused were 
incompetent witnesses. 

Where what is said by anyone is part of the res geste, proof 
of it is competent,® provided the person himself be called, or his 
absence accounted for.® Exclamations made by young children 
on witnessing an offence may be proved. Even things said by a 
person who is not competent as a witness against the accused, 
such as a spouse, may be proved," if truly part of the res geste.” 
Exclamations by bystanders are sometimes part of the res geste. 
If a police-constable is led to apprehend the accused by what 
he hears called out, then, although the person who exclaimed 
cannot be found, the exclamation may be proved. But other- 
wise witnesses are not allowed to repeat statements made to 
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them which led to their action, unless the person who spoke is 
examined. 

In cases of personal injury, the statements of the injured 
party after the occurrence may be proved,? provided in the 
ordinary case they were made not later than a few hours after 
the offence.? The greatest latitude is allowed in cases of injury 
to women.’ Accounts given one or two days after the occurrence 
are usually received in such cases.> The latitude to be allowed 
depends on circumstances.® In one case a statement taken a 
month after the occurrence, following on a partial disclosure 
made a week after it, was admitted.? Such statements cannot 
be used as corroborative evidence of the offence, but go merely to 
credibility as shewing that the injured party made a complaint 
at the earliest opportunity in order to obviate any criticism of 
failure to do so.8 

Although proof of statements made de recenti is generally 
confined to the case of the injured party, the credibility of a 
young child’s evidence may be supported by proof of statements 
made by it a short time after the occurrence it speaks to.® 

Hearsay is sometimes admitted to prove incidental points; 
e.g. that a person is dead. In such matters prima facie proof 
suffices unless the opposite party dispute the fact. It is not 
competent to prove, in defence, threats made by a third party 
against the injured person in the absence of a special defence 
that the third party committed the crime; nor is it competent 
in the absence of such a special defence to prove that the third 
party made a statement inculpating himself and exculpating 
the accused, even when the third party is abroad.” 

Hearsay is admitted where it is the best evidence obtainable. 
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A statement made by any person who has died may be proved, 
provided he would have been a competent witness as the law 
stood at the time of the events spoken to. Where the person 
making the statement would have become, had he lived, a 
competent witness only by reason of a change in the law between 
the date of the events spoken to and the date of the trial, the 
admissibility of his hearsay statement seems doubtful.? Where, 
had he lived, he would have remained an incompetent witness, 
his hearsay statement cannot be proved. Proof has been 
allowed of a statement made by a deceased person, who was 
averred by the libel to have been a participant in the accused’s 
guilt.2 Such proof is not excluded by the fact that the deceased 
emitted a deposition in relation to the case.4 And it is com- 
petent to prove the tenor of a deposition made at a former trial 
by a witness since deceased.® It is not, however, competent to 
prove as hearsay a statement made on precognition by a witness 
who has since died.6 A statement made by a deceased person 
before the commission of the crime, may be proved.’ 

It is not decided that a statement made by a person who has 
since become incurably insane can be proved as hearsay although 
there is some authority in favour of its admissibility. A state- 
ment made by a fugitive from justice,® or a person whom it is not 
practicable to cite as a witness,!° cannot be proved, although in 
an old case a certificate by a prisoner of war was received to 
prove the death of a comrade. 

It is not necessary, in deponing to hearsay, that the witness 
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should be able to state exactly what was said, provided he give 
the impression conveyed to his mind.t 

An epileptic has been allowed to be examined, with a caution 
to the jury that they could not safely proceed upon his evidence 
except in so far as it was corroborated by other witnesses.2 A 
patient in a lunatic asylum has been admitted as a witness for 
the prosecution in a charge of assault on a warder,® and Lord 
M‘Laren has expressed the opinion that in certain cases a witness 
of defective capacity might be examined like a young child 
without being put on oath.* 

In speaking of “‘productions,” it may be observed first, that 
some things need not be produced, e.g. copies of public statutes 
printed by the King’s printer and applicable to Scotland.’ Such 
statutes, being part of the law of Scotland, are taken judicial 
notice of, and the Court only requires to be reminded of their 
terms. 

Copies of statutes of the Parliaments of England and Ireland, 
prior to the Unions, printed by the King’s printer, are con- 
clusive evidence of the terms of the statutes,® but require to be 
produced. Private and local Acts passed after 1850 are taken 
judicial notice of in the same way as public Acts, and when 
printed by the King’s printer, do not require to be produced 
or proved.? When not printed by the King’s printer, any 
dispute as to their terms is resolved by copies proved to have 
been collated with the Parliament Roll. Statutory rules and 
orders and statutory instruments are divided into two classes 
according as they are of the nature of public Acts or of local and 
personal or private Acts. The former are printed and sold by 
the King’s printer. They are taken judicial notice of and do not 
require to be made productions.® A local and personal order is 
not noticed judicially and requires to be produced.” 


1 Hume ii. 406.—Rob. Emond, (1830) Bell’s Notes 293.—Will. Harvey, (1835) 
Bell’s Notes 29. 

2 Stott, (1894) 1 Adam 386. 8 Littlejohn and Gall, (1881) 4 Couper 454. 

4 Skene Black, (1887) 1 White 365. 

5 Dickson ii. § 1105-1108. 

6 41 Geo. IIT. c. 90, § 9. 

7 13 & 14 Vict. c. 21, repealed and re-enacted by the Interpretation Act, 1889 
(52 & 53 Vict. c. 63), § 9. 

8 Rules Publication Act, 1893 (56 & 57 Vict. c. 66), § 3 (4); Statutory Instru- 
ments Act, 1946 (9 & 10 Geo. VI. c. 36), § 8 (1) (a). 

9 Macmillan v. M‘Connell, 1917 J. C. 43. 

10 Todd v. Anderson, (1912) 6 Adam 713. 
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An almanac although not produced may be used to test 
whether a witness’s description of a day corresponds with the 
date libelled, provided the description fix the date, although he 
may have forgotten the day of the month.t Again, although the 
Court has expressed disapprobation of passages being read from 
authors to shew their opinions,? it is common to use scientific 
works in cross-examining professional witnesses.® 

A witness may use an article in his own possession to illustrate 
his evidence.* In some early cases witnesses were allowed to 
exhibit articles truly relating to the res geste of the crime, but 
this is objectionable. The case of an article exhibited merely 
as an illustration is different. There seems to be nothing 
unreasonable in allowing a witness to produce an article, to 
illustrate how a particular thing may be done, or the like. But 
where it was proposed by a witness to identify a key produced, 
by fitting it to a lock which the witness had brought with him, 
but which was not a production, the objection that the lock 
should have been produced was sustained.5 And a witness was 
not permitted to prove measurements of a stucco impression 
of a boot taken by him, and which he brought with him.6 What- 
ever may be the true limit to casual productions of this sort, 
they must be taken away by the witness.’ 

A person who cannot be a witness may be shewn to other 
witnesses,’ and sufficient notice is given by including the person’s 
name in the list of witnesses.2 It may be necessary that the 
jury should see the victim of an unlawful carnal intercourse, 
contrary to section 5 (2) of the Criminal Law Amendment Act, 
1885, in order to judge whether the accused knew at the time that 
she was idiot or imbecile. The practice in such cases is to put 
the victim’s name on the list of witnesses, and for the Judge to 


1 Will. Goodwin, (1837) 1 Swin. 431; Bell’s Notes 283. 

2 Catherine M‘Gavin, (1846) Ark. 67.—John Thomson, (1857) 2 Irv. 747. 

8 Dickson ii. § 1224. 

4 Ibid., § 1816.— Hume ii. 394.—Alison ii. 613-614. 

5 Will. Goodwin, (1837) 1 Swin. 431; Bell’s Notes 279. 

6 Geo. Milne, (1866) 5 Irv. 229. 

7 Hume ii. 394.—Alison ii. 613-614. 

8 Dickson, 2nd Ed., § 1727.—Hume ii. 349.—Hill B. Hay, (1822) Shaw 85.— 
Jas. Bryce, (1844) 2 Broun 119; Bell’s Notes 253.—Edward Yates and Henry 
Parkes, (185 ) J. Shaw 528. 


9 Geo. Clarkson and Peter Macdonald, (1829) Bell’s Notes 274.—John M‘Lean, 
(1836) 1 Swin. 278; Bell’s Notes 252. 
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question her in the presence of the jury although she may be 
inadmissible as a witness. 

The prosecutor cannot put an article in evidence without 
notice,+ and he cannot examine a witness as to the likeness in a 
photograph which is not in the list of productions.2. Nor would 
it be permissible to prove identity by means of the secondary 
evidence of a photograph where the person to be identified is 
available.? It has been held incompetent to identify an article 
of dress upon the person of the accused as being stolen property,! 
the proper course being to take possession of the article and 
lodge it as a production. But if notice be given of an article, 
such as a watch, and several are produced, any one of the watches 
may be selected and put in evidence.® If the article vary 
substantially from the description given, it will be rejected.® 
It must not, however, be supposed that evidence may not be led 
as to articles not produced,’ but the fact of the non-production 
may be matter for observation. In many cases articles may 
be incapable of production conveniently, or at all. It is usual 
to produce live animals, motor-cars and the like, and, if injustice 
might result from failure to produce, a conviction might be 
quashed. The question in each case is whether the real evidence 
is essential for proving the case against the accused.” Where, 
in a case of concealment of pregnancy, it was objected that an 
after-birth, which had been shewn to a medical witness, was not 
produced, the objection was repelled.“ Practice has varied as to 
the production of perishable matter, but where the question in 
issue is whether such matter is of one character or another—as, 
e.g., foetus or uterine polypus in a charge of procuring abortion— 
the better practice is to produce, especially where the defence 


1 Dickson ii. § 1816.—Hume ii. 388.— Vide Criminal Procedure Act, 1921 (11 
& 12 Geo. V. c. 50), § 1. 
2 Monson, (1893) 21 R. (J.) 5; 1 Adam 114. 
3 The rule in civil practice appears to be otherwise: Forbes v. Forbes, (1861) 
24 D. 145.—Grieve v. Grieve, (1885) 12 R. 969.—L. v. L., (1890) 17 R. 754.—Cassidy 
v. Cassidy, (1893) 1S. L. T. 358.—Gray v. Gray, (1912) 18. L. T. 463. 
4 Will. Sutherland, (1837) 1 Swin. 526; Bell’s Notes 279. 
5 Nicol Laidlaw, (1838) Bell’s Notes 277,—Alex. Alexander, (1839) 2 Swin. 
356; Bell’s Notes 277. 
6 John Roy, (1829) Bell’s Notes 275. 
7 Hume ii. 393-394. 
g Alex. Smith and Jas. Rankin, (1837) 1 Swin. 505; Bell’s Notes 278. 
9 Alison ii. 596.—Paterson v. H.M. Adv., (1901) 4 F. (J.) 7; 3 Adam 490. 
10 Maciver v. Mackenzie, 1942 J. C. 51. 
11 Alison Punton, (1841) 2 Swin. 572; Bell’s Notes 279. 
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have not had an opportunity for examination. Stolen articles, 
however, may have been consumed, or stolen money spent, or 
the accused may have secreted or destroyed articles. As 
regards articles found in the possession of the accused, the rule 
seems to be, that the prosecutor cannot prove anything in 
reference to them without producing them. It is true that in 
one case proof was allowed that a skeleton key found on the 
accused opened a cabinet from which property was taken, 
although the key was not produced.1 But it is thought that this 
decision is unsound, the best evidence being absent. It is in 
cases where the real evidence is of the very essence of the case, as, 
e.g., in forgery, coining, and the like—that production is most 
strictly required, unless the absence can be accounted for in the 
libel.2 But if this be done, parole proof is competent.? The 
decisions in coining cases are not satisfactory.* It is, of course, 
competent to prove acts of uttering, although the coin be not 
produced. Where the coin has been detained and libelled on, 
but has been lost or mixed up with other coins, it is a question 
whether the prosecutor who had it in his possession is not 
precluded from founding on secondary evidence. In two such 
cases the jury were directed to acquit.® But, in another case, 
they were directed that, if satisfied, they could convict.6 The 
judgments in the two former cases seem the more sound. 

It is not an absolute rule that the prosecutor cannot obtain 
a conviction where he cannot use a production, owing to a 
blunder in the description. The production is excluded at 
accused’s instance, and if its production is for his interest, he 
can withdraw his objection.’ In the Judge lies the discretion 
to determine whether the members of the jury shall be allowed 
to examine for themselves in the jury room the productions 
that have been put in evidence.® 


1 Alex. Smith and Jas. Rankin, (1837) 1 Swin. 505; Bell’s Notes 278. 

2 Dionysius Wielobycki, (1857) 2 Irv. 579. 

8 Dickson i. § 236.—Hume i. 164. 

4 Dickson ii. § 1821. 

5 Grace M‘Ginnes and Isabella Johnstone, (1839) 2 Swin. 435; Bell’s Notes 
279.—Joseph Simpson, (1840) Bell’s Notes 136. 

6 Janet Laird, (1840) 2 Swin. 503; Bell’s Notes 279.—Dickson ii. § 1821. 

7 John Wilson Donald M‘Gregor, (1834) Bell’s Notes 278. Such difficulties 
may be obviated now by the power of amendment or of giving notice of additional 
productions.—Crim. Pro. Act, 1887, § 70, and Crim. Pro. Act, 1921. 

8 Slater, (1899) 3 Adam 73; 2 F. (J.) 4.Smith, (1893) 1 Adam 6.—Patterson, 
(1901) 4 F. (J.) 7; 3 Adam 490. 
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Written evidence of every collateral circumstance is not 
necessary, even although such exists. The fact that a person 
holds an office is proved by shewing that de facto he was in the 
exercise of it, and, where he is a witness, his own oath to this is 
sufficient. After prima facie proof, anyone who disputes the 
fact must prove his allegation.’ It is not necessary to produce 
extracts from registers to prove that a person is the wife of the 
accused, or that a child is his child.? Even in bigamy cases, 
written evidence is unnecessary.? Since the Registration Acts, 
it has been the general practice to produce extract entries of 
births, deaths, and marriages. Where age or relationship is of the 
essence of the charge, extract certificates properly applied may 
form the readiest means of proof, and ought to be produced. 
In questions of property, the oath of a witness that an article 
belongs to him is sufficient,> even in the case of real property.® 

Articles founded on must be identified and have their 
connection with the case proved.? Warrants or other deliver- 
ances of judicatories, or formal extracts of such from the records 
of British Courts, including extract convictions,® or extracts from 
the official register of births,® are admissible as evidence but must 
be proved to apply to the persons in the case.” Extract con- 
victions must be linked up by proof with the party therein 
named. Extracts of records of foreign countries are not received 
without proof of their authenticity and formality.4 An extract 
is the only competent proof of judgment of a Court of Record.” 
But it must be kept in mind that while extract convictions prove 


1 Dickson i. § 234.—Alison ii. 506-507.—John Macleod, (1858) 3 Irv. 79; 30 
S. J. 521.—Alex. Smith and John Milne, (1859) 3 Irv. 506.—See also observations 
by Lord Justice-Clerk Inglis in Borthwick v. H.M. Adv., (1862) 1 Macph. 94. 
2 Alison i. 507. 
3 John Maclean, (1836) 1 Swin. 278; Bell’s Notes 282.—Alison ii. 508, contra. 
4 Lockwood v. Walker, 1910S. C. (J.) 3; 6 Adam 124. 
Alison ii. 507. 
Daniel Black, (1857) 2 Irv. 583. 


6 
7 Dickson ii. § 1823. 
8 Crim. Pro. Act, 1887, § 66; Summ. Jur. Act, 1908, § 5, Schedule B, and 


on 


9 17 & 18 Vict. c. 80, § 58. 

10 Dickson ii. § 1115.—Hume ii. 355,— Alison ii. 590-596. 

11 Dickson ii. § 1820.—Hume ii. 355,—Alison ii. 599.—Kenneth Macrae, (1839) 
Bell’s Notes 281.—Alex. Alexander, (1839) 2 Swin. 356; Bell’s Notes 281.—Jane 
Dempster, (1862) 4 Irv. 143. 

12 Hugh Fraser, (1839) 2 Swin. 436; Bell’s Notes 282. Of course an extract 
only proves that a certain person was convicted; its applicability must he proved 


if challenged.—Crim, Pro. Act, 1887, § 66. 
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themselves, unless- objected to, schedules attached to the 
extracts do not prove previous convictions for the purposes of 
the Prevention of Crimes Act, 1908,1 and that the proper officers 
must prove the previous conviction.? 

Certificates of character may be used without proof of their 
authenticity, where the accused has pled guilty ® but such use of 
certificates is not the same thing as holding them to be proof 
of their contents, and would probably not be permitted if the 
prosecutor were to shew good cause against it.4 Such certificates 
are not allowed to be used where the case goes to trial,® even 
with consent of the prosecutor. <A certificate which comments 
on the facts of the case cannot be read.’ In practice, however, 
certificates of character are frequently read, with leave of the 
Court, after a verdict has been returned, but before sentence 
has been pronounced, and form part of a statement in mitigation 
of sentence. 

It is not necessary to prove that money or bank notes 
produced are genuine, or that a dress or similar article, libelled 
on as a woollen dress or the like, is truly such. If an article is 
apparently what the libel describes it to be, that is sufficient in 
questions as to its nature.® It is as to the special position of the 
articles, as connected with the offence and the offender, that 
evidence must be led.® As regards identification, the accused 
himself must be identified expressly as the person about whom 
the witnesses are speaking, and this cannot be left to implication.” 


1 Gillan, 1910 S. C. (J.) 49; 6 Adam 205.—Lavelle and Bonnar, 1909, 6 
Adam 103 and 109. 

2 M‘Dermott v. Stewart’s Trs., 1918 J. C. 25. 

3 Dickson ii. § 1725. 

4 Harris and Alithia Rosenberg, (1842) 1 Broun 367 (Lord Mackenzie’s 
opinion). 

5 Dickson ii. § 1725. Case of Rosenberg, swpra.—Duncan Stalker and Thos. 
W. Cuthbert, (1844) 2 Broun 79. 

6 Samuel Waugh and John Ramsay, (1831) Bell’s Notes 287. 

7 Falconer, (1847) Ark. 242. 

8 Hume ii. 395.—Alison ui. 603. 

9 A curious instance of the necessity of having matters of real evidence spoken 
to, occurred where an attempt was made to shew that the accused was subject to 
fits of derangement, and especially so since he received a wound on the head. 
Witnesses were examined, but none of them were asked to speak to any mark of the 
wound. It was then proposed that the jury should inspect the scar, but this was 
not allowed, as the wound had not been connected with the scar, and there was 


no proof that it was there prior to the offence libelled—John Thomson, (1848) 
J. Shaw 129. 


10 Bruce vw. H.M. Adv., 1936 J. C. 93. 
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Sometimes witnesses are in difficulty as to this matter at the 
trial from distance of time, but if they prove that they identified 
a person in custody at an earlier period, and if it be proved 
aliunde that the person was the accused, that may suffice.1 Such 
evidence depends for its weight on the judgment and powers of 
observation and knowledge of the witness, and also on the manner 
in which the identification is carried through. Anything 
suggestive of the identity of the accused to the witness destroys 
the safety of accepting the evidence. Again, where the person 
is not seen, but is identified by the sound of his voice, all the 
circumstances must be taken into account in judging of the 
sufficiency of the evidence.” The identity of the person accused 
with the person who committed the crime may be established by 
means of finger or palmar prints, the police having a common 
law power to take the prints of the accused on apprehension.® 
The need for identification applies to productions, which are 
identified by the witnesses with the aid of the labels attached.* 
Where a witness became blind before the trial, it was proved 
that an article had been identified by him, and he was then 
examined regarding it.5> The case of documents is that in which 
most questions of this nature arise. Where documents are 
alleged to have been written by the accused, the best evidence 
of this fact is his own admission,® or proof by witnesses who saw 
him write them. Failing such evidence, or to strengthen it, it 
is competent to prove his handwriting by the evidence of those 
acquainted with it.? Where a document is said to be written 
by a person other than the prisoner, or to be a fabrication, the 
best evidence of this is the oath of the party whose writing it 
purports to be, and if the prosecutor do not call him, or account 
for his absence, secondary evidence will not be allowed® But 
it will be allowed where cause is shewn for the absence of the 


1 Dickson ii. § 1776. 

2 M‘Giveran v. Auld, (1894) 21 R. (J.) 69 (telephoned conversation). 

3 Adair v. M‘Garry, 1933 J. C. 72.—Hamilton v. H.M. Adv., 1934 J. C. 1. 
—Rolley, 1945 J. C. 155. 

4 Dickson ii. § 1776. 

5 John F. Taylor, (1838) Bell’s Notes 246. 

6 This will not be sufficient if the writing and sending constitute the corpus 
delicti, for in that case the confession, without additional evidence, is not sufficient 
for conviction, 

7 Hume ii. 395.—Alison ii. 602. 

g Alex. Alexander, (1839) 2 Swin, 356; Bell’s Notes 284 and 287. 
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best evidence! Formerly it was thought permissible to prove the 
forgery of signatures of one bank official by the evidence of 
other officials.2 But it is probable that such proof would not 
now be allowed unless the absence of the better evidence were 
accounted for. In a charge of uttering forged receipts, the 
Crown may prove without notice that the accused is himself the 
forger, though the better practice would be to libel that circum- 
stance in the charge. The evidence of professional witnesses as 
to writings, although competent,® is admitted by all the text- 
books to be of little value,* and is not by itself sufficient proof.’ 

Where plans, or models, or similar articles are to be used, 
the proper witnesses to prove their correctness are those who 
prepared them.’ 

The fact that articles or documents may have been irregularly 
or even unlawfully taken from the accused, or other custodier, 
is not a good objection to their admissibility in evidence. A 
letter written in prison and regularly intercepted by the governor 
may be used in evidence at least as the basis of comparatio 
literatum.® 

The question whether the proof relating to productions is 
sufficient in law, is one for the Court. But the weight to be given 
to the production and the evidence relating to it is a matter for 
the jury.2 


1 Christian Connor, (1829) Bell’s Notes 61.—Alison (ii. 508) quotes this case 
as a warrant for a greater relaxation of rule than Bell’s Report indicates.— 
Joseph M. Wilson, (1857) 2 Irv. 626 and 29S. J. 561. 

2 Alison ii. 508 and 603. 

3 That it was usual even formerly to account for the absence of the best 
evidence is indicated by the case of Connor, supra, and by Andrew Robb, (1832) 
Bell’s Notes 61. 

4 Barr v. H.M. Adv., 1927 J. C. 51. 5 John Porteous, (1867) 5 Irv. 456. 

6 Dickson i. § 409.—Hume ii. 395.—Alison ii. 603. 

7 Thos. Hunter and others, (1838) 2 Swin. 1; Bell’s Notes 61.—Rob. M. 
Beveridge, (1860) 3 Irv. 625.—In earlier cases such evidence was allowed.—Will. 
Harvey, (1835) Bell’s Notes 61.—Alex. Fraser and Margaret Wright, (1835) Bell’s 
Notes 61. 

8 Joseph and Maxwell Alison, (1838) 2 Swin. 167; Bell’s Notes 280. 

9 Fairweather, (1861) 4 Irv. 119.—Crook v. Duncan, (1899) 2 Adam 658. 
—Rattray v. Rattray, (1897) 25 R. 315.—Paterson v. Macpherson, 1924 J. C. 38. 
—M‘Gowan v. Mackenzie, 1924 J. C. 106.—Strathern v. Benson, (1925) S. L. T. 167. 
—M‘Guigan, 1936 J. C. 16. 

lo Walsh, 1922 J. C. 82. 

11 Ragan v. Procurator-Fiscal of Nairnshire, (1857) 2 Irv. 739.—For cases of 
documents rejected, see John Wilson, (1831) Bell’s Notes 279.—Jas. Stevens, 
(1839) Bell’s Notes 280.—Alex. Alexander, (1839) Bell’s Notes 280 and Swinton’s 
Special Report. 
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Judicial records, or official extracts, being proof of the facts 
recorded in them cannot be contradicted by parole evidence. 
Such records or extracts are subject to criticism on the ground 
of any irregularity vouched thereby.2, Thus, convictions which 
did not bear that the witnesses had been sworn, were rejected.® 
But where the word “evidence” was used it was held to imply 
evidence on oath.4| And the same was held where the word 
“examined” was used. An extract conviction for theft ought 
to state the articles stolen.® An extract was rejected, being 
only signed on the last page.? But one signature is sufficient 
where the extract is on one sheet.® 

Medical reports, which must be certified on soul and con- 
science, are sworn to as true by those who drew them up.’ It is 
not a sufficient objection to a medical report that it was made up 
at an interval after the occurrence to which it relates. A 
medical report which details facts derived from hearsay is 
objectionable™ It is improper for a medical report to contain 
hearsay statements, and where such statements are read to the 
jury an ensuing conviction may be quashed.” 

Plans, models, or photographs to be used in evidence must 
not contain anything in the nature of a reconstruction of events 
alleged to have happened, but should be limited to an objective 
representation of the thing or place as existing at the time the 
plan, model, or photograph was made.* They should be pre- 


1 Dickson ii. §§ 1115-1116.—Jane Dempster, (1862) 4 Irv. 143 (this point is 
not mentioned in the rubric).—Isabella Fairweather, (1836) 1 Swin. 354; Bell’s 
Notes 282. 

2 Alison ii. 597-598. 

3 Allan Grant, (1827) Syme 138.—Ann Dykes and Helen Goodall, (1827) 
Syme 262.—See also Thos. Purves, (1825) Shaw 133.—Gold v. Hunter, (1847) 
Ark. 318. 

4 Alison ii. 598.—Isabella Fairweather, (1836) 1 Swin. 354; Bell’s Notes 282. 

5 Alison ii. 51, 597. 

6 Will. Mackenzie, (1836) 1 Swin. 299. 

7 Hugh Fraser, (1839) 2 Swin. 436; Bell’s Notes 279 and 281. 

g Alison Punton, (1841) 2 Swin. 572; Bell’s Notes 281. 

9 Dickson ii. § 1779.—Alison ii. 541.—ii. 601-602. 

10 Alison ii. 601. 

11 Margaret Fletcher, (1846) Ark. 171.—Alison (ii. 602) states that if the writer 
of a medical report die before the trial, his report is evidence. This may be 
doubted. 

12 Grant v. H.M. Adv., 1938 J. C. 7. 

13 Arthur and Henrietta Woods, (1839) Bell’s Notes 280.—Donald Kennedy, 
(1838) 2 Swin. 213; Bell’s Notes 280. 
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pared by a neutral person. Where the proof relates to ancient 
matters, then records such as old chronicles, or histories, or 
maps, or old family Bibles, with entries of births, may be used 
to shew when or where a particular person died, or the like.? 
And it is competent to examine a witness who is learned as to 
ancient works to prove the repute of the book or map produced 
to be accurate and reliable.2 Also, a witness who wrote in 
shorthand in a book produced, may prove what the entry is.* 

If statements in a declaration are to be used, the declaration 
must have been taken on a charge arising out of the circum- 
stances alleged in the indictment,® although not necessarily on 
exactly the same charge as was made against him originally. 
A declaration taken on a charge of assault, mobbing and 
rioting, and breach of the peace, may be used at a trial 
where the prosecutor only charges breach of the peace,® but 
it seems doubtful whether a statement or declaration made 
by the accused on a lesser charge, such as assault, can be used 
against him in a trial for a higher crime, such as murder, the 
victim having died in the interval.” 

The declaration must be produced. It may be doubted 
whether the doctrine laid down by certain writers ® is sound— 
viz. that if a declaration have perished, or been lost, without 
fault on the prosecutor’s part, he may prove its tenor by parole. 
The declaration is received in evidence without proof, unless 
the accused can successfully impugn it, for which purpose he may 
incidentally lead evidence of witnesses not in the prosecutor’s 
or his own witness list, the prosecutor being entitled to examine 
any witness whom the accused might examine. Articles 
referred to in a declaration must be produced by the prosecutor, 
otherwise the declaration will be inadmissible. 


1 Jas. Freeland, (1835) Bell’s Notes 248. 
2 Dickson ii. §§ 1220, 1221, 1222.—Alex. Alexander, (1839) Bell’s Notes 283, 
and Swinton’s Special Report. 
3 Case of Alexander, ut supra, Bell’s Notes 280, 283, and 289, and Swinton’s 
Special Report. 
4 Geo. Gibb, (1871) 2 Couper 35. 
5 Jas. Stewart, (1866) 5 Irv. 310. 
6 Macdougall v. Maclullich, (1887) 1 White 328; 14 R. (J.) 17. 
7 Cunningham, 1939 J. C. 61.—Willis v. H.M. Adv., 1941 J.C. 1. 
8 Dickson i. §§ 205 and 335.—Hume ii. 325—1ii. 332. 
9 Alison ii. 576.—Dickson i. § 335. 
10 Crim. Pro. Act, 1887, § 69. 
11 John and Hannah Burnside, (1863) 4 Irv. 440 (this point is not mentioned 
in the rubric). 
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The prosecutor is bound to produce all the declarations... But 
the fact that the accused has emitted a previous declaration 
which is not produced, will not exclude that produced, if the 
previous one was not emitted before a magistrate. Where all 
are produced and some excluded on objection, the accused 
cannot object to the others being read.2 But where one of 
several is excluded, the accused, if the others are read, may 
insist upon the excluded one being read also, if so advised. 

A declaration is evidence of its contents. Whether it can 
be challenged as to the accuracy of phrases or passages, and 
evidence brought in support of the objection, is a question about 
which difference of opinion prevails.> A declaration is evidence 
only as regards the person who emits it.6 The prosecutor alone 
is entitled to put it in evidence. The accused cannot demand 
that a declaration be read if the prosecutor objects,’ but the 
practice is to allow it to be read if the accused makes the request. 
The declaration is evidence for or against the maker. Although 
the declaration of a maniac is inadmissible, it is an element in 
testing whether the accused was truly insane, and is generally 
read under reservation of the Judge’s right to direct the jury at 
the close of the case that it is not evidence.® If a person has 
been examined on declaration, but not tried, his declaration 
may be used in a trial for perjury, committed at the trial of 
another person in reference to the same matter.® 

Where a Crown witness on cross-examination denied that 
he made a different statement on declaration, it was held not 
competent to prove the statement made on declaration, on the 
ground that the declaration is privileged.” 

Where there has been a civil suit in reference to a matter 


1 Hume ii. 326.—Alison ii. 572.—Thos. Loch, (1837) 1 Swin. 494; Bell’s 
Notes 240. 

2 Alison ii. 573. 

3 Hume ii. 326 and 331.—Alison ii. 573.—Daniel Gilchrist and Angus M‘Iver 
(1835) Bell’s Notes 240. 

4 Hume ii. 326, 239 and 330.—Alison ii. 573. 

5 Dickson i. § 336.—Hume ii. 332.—Alison ii. 576.—Houston Cathie, (1833) 
Bell’s Notes 243.—See also Burnett 493. 

6 Dickson i. § 337.—Hume ii. 325, 326, 327.—Alison ii. 576-577.—John 
Macallum and Will. Corner, (1853) 1 Irv. 259. 

7 Dickson i. § 337.,—Alison ii. 577.—Elizabeth Potts, (1842) 1 Broun 497; 
Bell’s Notes 285. 

8 Alex. Milne, (1863) 4 Irv. 301. 

9 Alison i. 481.—Margaret Ross, (1836) 1 Swin. 297; Bell’s Notes 240. 

10 Geo. Milne, (1866) 5 Irv. 229, and Evidence Act, 1852, § 3. 
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which gives rise to a criminal charge, it is competent to produce 
the statements and declarations of the accused in the civil case. 
Where the evidence is recorded, the shorthand notes should be 
produced and sworn to;® but if the evidence has not been 
recorded, it is competent to lead parole proof by one who heard 
the evidence given.’ And where it was alleged that a note by 
the Lord Ordinary in a civil suit had led to the forgeries libelled, 
the note was allowed to be put in evidence.4 But extracts of 
kirk-session minutes bearing to contain confessions are not 
admissible.® 

The written deposition of a person who is dead is admissible,® 
whether the person were the party injured or not, if he would 
have been a competent witness.’ It is not a good objection 
to such a deposition that the deceased was a particeps criminis.® 
But it is not competent to use the declaration of another person 
accused on the same charge, who has died before the trial.® 
It is not necessary that the deceased should believe himself to 
be dying when he emits the deposition.” Such depositions are 
generally taken by a magistrate, but a declaration deliberately 
made, though without an oath, and taken down “‘by any 
“‘creditable person,” is admissible. The paper itself must be 
produced,” and be sworn to as correct, and as freely emitted by 
the deceased, when sane. After the deposition has been taken 
it lies on retentis and is only used if the witness should die before 
the trial. At the trial, if the witness has died, the deposition is 


1 Hume ii. 326.—Alison ii. 557—ii. 577.—Alex. Alexander, (1839) 2 Swin. 356; 
Bell’s Notes 240. 

2 Banaghan v. H.M. Adv., (1888) 15 R. (J.) 39; 1 White 566. 

3 M‘Giveran v. Auld, (1894) 21 R. (J.) 69; 1 Adam 448. 

4 Alex. Alexander, supra. 

5 Alison Punton, (1841) 2 Swin. 572; Bell’s Notes 283.—Will. and Isobel 
Cuthbert, (1842) 1 Broun 311; Bell’s Notes 283. 

6 Dickson ii. § 1754.—Hume ii. 407, 409-410.—Alison ii. 604, 623.—Jas. Gow, 
(1831) Bell’s Notes 291.—Thos. Hunter and others, (1838) Bell’s Notes 291; 
Swinton’s Special Report. : 

7 M'Intosh, (1822) Alison ii. 516; 2 Irv. 175, note.—John Stewart, (1855) 
2 Irv. 166. 

8 Charles Rae, (1888) 2 White 62; 15 R. (J.) 80. 

9 Hume ii. 410. 

10 Hume ii. 407.—Alison ii. 605.—Jas. Bell, (1835) Bell’s Notes 292; 13 Shaw’s 


Session Cases 1179.—Isabella Brodie, (1846) Ark. 45.—John Stewart, (1855) 
2 Irv. 166. 


11 Hume ii. 407.—Alison ii. 607. 
12 Alison ii. 607. 
138 Hume ii. 407. 
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proved by those who took it to have been made by the deponent 
after having been sworn and in view of death, and is then read 
to the jury. The precognition of a deceased person is inad- 
missible,’ but when a precognition had been practically made 
part of a solemn deposition by being read over to the deceased, 
docqueted and declared to be truth by him on oath, it was 
admitted.2 A deposition of a person still alive is inadmissible, 
even of consent.? A declaration in writing by the spouse of the 
accused is inadmissible. But where the wife of the accused 
was the injured party, and the charge was that he had falsely 
accused her to the authorities as guilty of a crime, the declaration 
which she emitted when examined upon the false charge was 
held admissible, as part of the res geste of the offence of the 
husband.® 

The accused’s letters, except those to his agent as to his 
defence, are evidence, although found undespatched in his 
possession,® or intercepted by prison officials.’? And his private 
books and diary may be evidence. But although they may be 
read and commented upon by the accused if produced by the 
prosecutor, they are not evidence in his favour, and a state of 
affairs made up by a professional man from the accused’s books 
and his own statements, the books not being produced, was not 
admitted in evidence. Letters or books or diaries of other 
persons are not in themselves evidence. Diaries of living persons 
would not be admitted.® But letters proved to have been 
delivered to the accused, or found in his possession, may be used, 
always excepting privileged letters from his agent. And letters 
written in correspondence with the accused are admissible.) 


1 Dickson i. §§ 270, 271, 272.—Murdoch M. M‘Intosh, (1838) 2 Swin. 103; Bell’s 
Notes 292.—Chas. Ormond and Will. Wylie, (1848) Ark. 483.—Alison ii. 608, 
contra.—Francis and Michael Ward, (1869) 1 Couper 186. 

2 Bridget Lynch, (1866) 5 Irv. 300.—Carl J. Peterson and Luciana Dilucea, 
(1874) 2 Couper 557.—Francis and Michael Ward, supra. 

3 Hume ii. 410.—Alison ii. 516—609.—Paul Cavalari, (1854) 1 Irv. 564. 

4 Hume ii. 400. 

5 Elliot Millar, (1847) Ark. 355. 

6 Hume ii. 396.—Alison ii. 611. 

7 H.M. Adv. v. Walsh, 1922 J. C. 82.—Fawcett, (1869) 1 Couper 183. 

8 Harris and Alithia Rosenberg, (1842) 1 Broun 266; Bell’s Notes 285. It 
may be doubted whether such a document would be received, as such matters 
should be proved by the witness, he, of course, being entitled to look at his state 
to refresh his memory. 

9 M‘Neill v. Campbell, (1880) 7 R. 575. 

10 Dickson i. § 273.—Madeleine Smith, (1857) 2 Irv. 641. 
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Drafts or copies of letters not proved to have been sent to the 
accused are not admissible? But where a copy only was 
produced, it was held sufficient to make it admissible, that the 
previous and subsequent letters shewed that the original had 
been received.? Copies of letters to foreign witnesses requiring 
their attendance at the trial, and their answers refusing to attend, 
are admissible.2 The books or diaries of persons other than the 
accused are not evidence against him,* although they might be 
admissible in his favour if the person were dead. In cases of 
conspiracy, papers found upon the accused, although never used 
or published, and though the writers be unknown, may be used 
against all the conspirators.’ In a charge of conspiracy and 
murder, a letter was admitted, although it was not in the hand- 
writing of any of the panels, and was not found in the possession 
of any of them, or otherwise identified with them, but bore to 
be addressed to a person of the name under which one of the 
accused was indicted. Two letters enclosed with it containing 
references to persons of the names under which two other 
accused were indicted, were also admitted.6 But the prosecutor 
may not, without notice, extend his proof by using letters 
written long before the date of the commencement of the 
conspiracy.’ As a general rule, documents which come into 
existence after the accused has been apprehended, are not 
evidence against him,® except as general proof of the existence 
of the conspiracy. 

Trifling errors or informalities will not exclude documents. 
A clerical error in the date of a declaration was held not fatal,® 
and unstamped receipts are admissible. 


1 Dickson i. § 273.—Case of Madeleine Smith, (1857) 2 Irv. 641: 

2 Madeleine Smith, (1857) 2 Irv. 641. 

3 Joseph M. Wilson, (1857) 2 Irv. 626. As to the question whether the 
existence of a copy excludes parole of the contents of a document lost or destroyed, 
vide Dickson 1. § 242. 

4 Case of Smith, supra.—See observations by Lord President Macneill in’ 
Hogg v. Campbell, (1864) 2 Macph. 1158. 

5 Hume ii. 396-397.—Alison ii. 612, 613.—Thos. Hunter and others, (1838) 
2 Swin. 1; Bell’s Notes 281.—Jas. Cumming and others, (1848) J. Shaw 17.— 
Besides the point mentioned in the rubric, another point relating to a similar 
question is reported at p. 54. 

6 H.M. Adv. v. Walsh, 1922 J.C. 82. 7 Case of Cumming and others, supra. 

s Alison ii. 613. 9 Jas. Robertson, (1850) J. Shaw 447. 

1o Alison ii. 610.—John Mackenzie, (1846) Ark. 97.—See also Harris and 
Alithia Rosenberg, (1842) 1 Broun 266; Bell’s Notes 281.—Peter and Jane Dale, 
(1834) Bell’s Notes 280. 
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If any writing, such as a business book, be produced by 
either party, the whole of it may be made use of by the opposite 
party; although not necessarily to the effect of making that to 
be evidence for the opposite party which would otherwise be 
incompetent, but merely of entitling him to have it read, and to 
comment upon it.) 

Under a general statutory provision ? it is competent, where 
the accused has legal assistance in his defence, by means of a 
minute lodged with the Clerk of Court, for either party to admit 
documents produced by the other party, and also to admit copies 
of documents as equivalent to the originals. This provision, 
however, has not often been resorted to in practice. 

Previous convictions cannot be proved or referred to during 
the proof of the cause,’ unless by statute they are declared to be 
competent evidence of part of the charge. It does not vitiate 
the trial if the whole indictment, including the reference to 
previous convictions, be read, in presence of the jurors on the list 
of assize, to the accused before the jury is empanelled;* but 
the better practice is not to do so. Section 67 of the Criminal 
Procedure Act, 1887, forbidding references to previous convic- 
tions during the trial, does not extend to summary complaints,® 
but evidence of a previous conviction under a different statute 
to that which the accused is charged with contravening, if in- 
competent as an aggravation, will invalidate a conviction on a 
summary complaint. In a case of reset of stolen property, a 
previous conviction of any offence of fraud or dishonesty, 
obtained within the previous five years, may be founded on as 
evidence of guilty knowledge, provided seven days’ notice be 
given to the accused.” Another case where previous convictions 
may be proved, is the charge of being an habitual criminal. 


1 Alex. Alexander, (1839) Bell’s Notes 284, and Swinton’s Special Report. 
But where the Crown libelled on a Crown office letter book, for certain letters only, 
the Court held that the accused could not claim to see or make use of the rest of the 
book.—Joseph M. Wilson, (1857) 2 Irv. 626. The report does not explain whether 
this ruling proceeded on the expediency, on public grounds, of relaxing ordinary 
rules in the case of Crown office books. 

2 Administration of Justice (Scotland) Act, 1933 (23 & 24 Geo. V. ec. 41), § 20. 

3 Crim. Pro. Act, 1887, § 67. 

4 White v. H.M. Adv., (1901) 4 F. (J.) 3; 3 Adam 479.— Vide also Cornwallis v. 
H.M. Adv., (1902) 4 F. (J.) 82; 3 Adam 604.—Gordon v. Scott, (1891) 3 White 251. 

5 Cochran v. Walker, (1900) 2 F. (J.) 52; 3 Adam 165. 

6 M‘Lean v. Skinner, 1907 S. C. (J.) 96; 5 Adam 376. 

7 Prevention of Crimes Act, 1871 (34 & 35 Vict. c. 112), § 19. 
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Both as regards parole proof and proof by productions, 
secondary evidence will not be received, until the absence of 
the best evidence has been accounted for.} 

A few words on the sufficiency of evidence may be useful. 
No person can be convicted of a crime or of a statutory offence, 
except where the legislature otherwise directs, unless there is 
evidence of at least two witnesses implicating the person accused 
with the commission of the crime or offence with which he is 
charged.” No extra-judicial confession is, by itself, sufficient 
for conviction,? even although made in a declaration.4 What 
additional evidence shall suffice is a question of circumstances. 
A merely suspicious circumstance will not be enough.’ 
Corroborated by facts and circumstances, a confession is 
sufficient,® so where the proof of theft consisted of a confession 
and evidence that the accused, who before the offence had been 
destitute, after it had a considerable sum, he was convicted.” 
And, in a case of sending threatening letters, the accused was 
convicted, the only evidence, besides confessions, being that the 
letters contained statements which she had told others were in 
them, and that there was a similarity between her handwriting 
and that of the letters.2 The statement of the accused when a 
witness in a previous action coupled with his declaration on being 
charged are probably not sufficient.® 

Unless it be declared so by statute as regards the particular 
offence, the evidence of one witness is not sufficient to prove a 
criminal libel,!® or to establish any fact essential to the com- 
mission of the crime,“ such as the identity of a vessel charged 
with illegal trawling,” or the accused’s knowledge of the falsity 


1 John 8S. Montgomery, (1855) 2 Irv. 222. 

2 Morton v. H.M. Adv., 1938 J. C. 50. 

3 Dickson i. 352.—Thos. Hunter and others, (1838) Bell’s Notes 239, Swinton’s 
Special Report. 

4 Dickson i. 339.—Hume ii. 324.—Alison ii. 578-579.—Arch. Duncan and 
Charles Mackenzie, (1831) Bell’s Notes 239.—Banaghan v. H.M. Adyv., (1888) 1 
White 566. 

5 Ann Duff and Janet Falconer, (1831) Bell’s Notes 239.—Jas. Douglas, (1834) 
Bell’s Notes 240. 

6 Costello v. Macpherson, 1922 J.C. 9. 

7 John Buchanan, (1837) Bell’s Notes 240. 

g Elizabeth Edmiston, (1866) 1S. L. R. 107. 

9 Banaghan v. H.M. Adv., (1888) 15 R. (J.) 39; 1 White 566. 

10 Dickson ii. § 1807.—Hume ii. 383.—Alison ii. 551. 
11 Lockwood v. Walker, 19108. C. (J.) 3; 6 Adam 124. 
12 Harrison v. Mackenzie, 1923 J. C. 61. 
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of representations in a charge of fraud.1 Communication of 
what he saw by one witness to another is not corroboration.2 
The essential idea of corroboration is that the testimony of one 
witness, whether direct to the actual commission of the crime, 
or indirect to some circumstance implicating the pannel in the 
commission of the crime, is enforced by the testimony, direct or 
indirect, of some other witness, so that there are concurrent 
testimonies, either to the same or to different facts, each pointing 
to the pannel as the person by whom the crime was committed.® 

If a statute declares the evidence of one witness to be 
sufficient, the evidence of that witness may suffice, although 
there be no penuria, and others might have been called. Where 
two witnesses are called, one of whom is believed and the other 
is not, conviction is competent if the evidence of one witness is 
stated by statute to justify conviction. 

If a witness be corroborated by circumstances,® or by the 
accused’s declaration or confession, this is sufficient.? A jury 
may convict on the uncorroborated testimony of two or more 
soci criminis if the jury, after being properly directed as to the 
care they should exercise, in the particular circumstance, in 
scrutinising such testimony, believe their evidence. A socius 
who has not been prosecuted may have a special interest to 
give evidence adverse to the accused in order to secure his own 
immunity from punishment. It is not necessary that there 
should be two witnesses to prove every fact,® or treason.” In 
charges of theft by housebreaking, or by opening lockfast places, 
the evidence of one witness that the house or place was locked 
has been held to be sufficient.4 

Where a series of similar offences is charged, single witnesses 
speaking to each offence may establish a connected course of 


1 Townsend v. Strathern, 1923 J. C. 66. 
2 Morton v. H.M. Adv., 1938 J. C. 50.—Harrison v. Mackenzie, 1923 J. C. 61. 
3 Morton v. H.M. Adv., 1938 J. C. 50 at p. 53. 
4 Jopp v. Pirie, (1869) 1 Couper 240. 
5 Coventry v. Brown, 1926 J. C. 20. 
6 Dickson ii. § 1808.—Hume ii. 384.—Alison ii. 551.—Duncan Macmillan, 
(1833) Bell’s Notes 273. 
7 Dickson ii. § 1808.—Alison ii. 552. 
8 Brown v. Macpherson, 1918 J.C. 3.—Townsend v. Strathern, 1923 J.C. 66. 
9 Dickson ii. §§ 1808, 1809.—Hume ii. 384, 385.—Alison ii. 551.—Scott v. 
Jamieson, 1914 8S. C. (J.) 187; 7 Adam 529.—Morton v. H.M. Adv., supra. 
10 Dickson ii. §§ 1809, 1810.—Hume ii. 385.—Alison ii. 552. 
11 Richard Cameron, (1839) 2 Swin. 447; Bell’s Notes 274.—Jas. Davidson, 
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criminal conduct systematically pursued so as to afford 
corroboration of the evidence of each witness speaking to the 
particular offence. 

Circumstantial proof alone may suffice.? In the case of some 
crimes, such proof is often all that can be obtained. Thus, 
recent possession of stolen property without any reasonable 
explanation given, is sufficient circumstantial evidence to convict 
of theft.2 What shall be held recent possession has never been 
defined. In one case, possession two months after the offence 
was held not sufficiently recent to infer guilt.4 Of course, the 
nature of the things in question may make a difference as to the 
inference to be drawn from mere possession, and also as to the 
time which may be held recent. So also may the unreasonable- 
ness of any explanation of the possession offered by the accused.® 

De recenti statements made by female or child victims of 
indecent assault are admissible as bearing upon credibility but 
not as affording corroboration of the victim’s evidence of the 
assault.” 

Sometimes a question of sufficiency arises incidentally. 
Where the indictment is alternative, and charges an aggravation 
applicable to only one of the alternatives, the Court may consider 
that the prosecutor has failed to prove the offence to which the 
aggravation relates. The question may then arise as to whether 
evidence of the aggravation is admissible. It would appear that, 
except in an extreme case, the Court would not exclude such 
evidence.® 

It is a general rule that a party is only bound to bring 
sufficient evidence. If facts be witnessed by a hundred people, 
it is sufficient to calla few. Further, it is not necessary to prove 
what may be superfluously stated in the indictment. Thus, if a 
locus be clearly proved, it is not a good objection to the prosecutor 


1 Moorov v. H.M. Adv., 1930 J. C. 68.—A. E., 1937 J. C. 96.—Ogg v. H.M. 
Adv., 1938 J. C. 152.— Burgh v. H.M. Adv., 1944 J. C. 77. ; 

2 Dickson i. § 98.—Hume ii. 385.—Alison ii. 552. 

8 Hume i. 111.—Alison i. 320.—Dickson i. § 157. 

4 John Hannah and Hugh Higgins, (1836) 1 Swin. 289. 

5 See Dickson i. § 157.—Browne, (1903) 6 F. (J.) 24; L. J.-C. charging jury 
indicated that three weeks was, in the circumstances, ‘‘recent.”’ 

6 Christie v. H.M. Adv., 1939 J. C. 72. 

” Morton v. H.M. Adv., 1938 J. C. 50.—Burgh v. H.M. Adv., 1944 J. C. 77. 

8 Gilbert Macallum, (1836) 1 Swin. 64; Bell’s Notes 180.—Ann Scott, (1842) 
1 Broun 131; Bell’s Notes 32.—Mary Adamson, (1843) 1 Broun 519; Bell’s Notes 
180.—Farrell, (1872) 2 Couper 203. 
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obtaining a verdict, that some superfluous particulars of the locus, 
as it is stated in the indictment, have not been proved.!| When 
the evidence led sufficiently proves the identity of any person, 
corporation, or company, or of any place, or of any thing, it is 
not a good objection to the sufficiency of the evidence that any 
particulars stated in regard thereto in the indictment have not 
been proved.? 

Before leaving the subject of evidence, it is necessary to 
mention one or two special matters. 

Where two or more accused are indicted together charged 
with the same offence, the prosecutor is not entitled to adduce as 
a witness against any of them a person who is incompetent as 
a witness for the prosecution against one of them.* Nor can 
one of the accused adduce as a witness his co-accused or the 
spouse of his co-accused.4 

A person accused may examine a witness adduced for the 
prosecutor in causa as well as in cross.® 

According to the older practice, the evidence of an ordinary 
witness adduced for one accused was not admissible against his 
co-accused, and the jury was directed to that effect.6 It followed 
that the co-accused had no right to cross-examine such a witness 
even though the evidence tended to inculpate him, and this may 
still be the law.” 

The position of evidence rendered competent by the Criminal 
Evidence Act, 1898, in the case where two or more accused are 
charged jointly, is not entirely satisfactory. Where the co- 
accused put up a joint defence, the testimony of each when called 
as a witness on his own application is admissible for and against 
all. Where they put up separate defences, and the testimony 
of one when adduced as a witness on his own application does 
not tend to incriminate another, the prosecutor alone has the 
right to cross. But if the evidence in chief does tend to 


1 Henderson v. Callendar, (1878) 4 Couper 120; 6 R. (J.) 1. 

2 Crim. Pro. Act, 1887, § 68. 

3 Alison ii. 533. 

4 Crim. Ev. Act, 1898, § 1 (a) and (c). 

5 Evidence Act, 1840, § 4 (varying the practice stated in Alison ii. 547). 

6 Alison ii. 621-622. 

7 Hackston v. Millar, (1906) 5 Adam 387 at p. 43.—Young v. H.M. Adv., 
1932 J. C. 63 at p. 74. 

8 Young v. H.M. Ady., supra at p. 72. 

9 Gemmell v. MacNiven, 1928 J. C. 5. 
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incriminate a co-accused, the latter has a right to cross-examine 
because such evidence is admissible against him, as is also 
evidence elicited by the prosecutor in cross.1 The same is 
probably true of the testimony of the spouse of one of several 
co-accused called as a witness on the application of that co- 
accused.* 

Although it is not competent to make use of previous con- 
victions before the jury, except in certain special statutory 
cases, it is so where the accused leads evidence to prove good 
character.2 The prosecutor, if he alleges in the indictment that 
the accused is “‘habit and repute” a thief, may prove that fact 
before verdict.4 But the libelling of such a charge is now rare. 
In cases of reset, it was formerly the practice for the Crown to 
take advantage of a statutory provision by which,® on giving 
seven days’ notice in writing, convictions inferring fraud or 
dishonesty may be proved, although not libelled. 

When an incidental question presents itself—e.g. as to the 
competency of a witness, or the lodging of a production, or the 
like—witnesses may be examined who are not in the lists lodged.® 
The same rule applies to any question as to the declaration.’ 
The accused may, at the desire of the Court, examine a witness 
in causa, though not included in the lists. The Court may, on 
cause shewn before the jury is sworn, allow the accused to 
examine witnesses not on the lists; 9 and even where such cause 
has not been shewn, may, at least with the consent of the pro- 
secutor, allow such witnesses to be examined.” No witness can 
be examined for the prosecution, even if the accused does not 
state any objection, after the prosecutor has closed his case, 
though a witness for the prosecution may be recalled to clear up 
an ambiguity in his evidence.” 


1 Young v. H.M. Adv., supra at p. 74. 
2 Townsend v. Strathern, 1923 J. C. 66. 
8 Crim. Pro. Act, 1887, § 67. 
4 Jas. Hunter, (1890) 2 White 501; 17 R. (J.) 57. 
5 Prevention of Crimes Act, 1871 (34 & 35 Vict. c. 112), § 19. 
6 This is provided by statute as regards proof of the citation of the accused. 
Act 9 Geo. IV. c. 29, § 7.—Thomas Mackenzie, (1869) 1 Couper 244. 
7 Crim. Pro. Act, 1887, § 69. 
8 Geo. L. Smith and Rob. Campbell, (1855) 2 Irv. 1 at p. 40. 
9 Crim. Pro. Act, 1887, § 36. 
10 Lowson v. H.M. Adv., 1943 J. C. 141. 
11 Wynn and Owens v. Lindsay, (1883) 5 Couper 370. 
12 Evidence Act, 1852, § 4.—Davidson v. M‘Fadyen, 1942 J. ©. 95. 
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Both in the Supreme and Sheriff Courts, the Judge must 
take notes of the evidence. 

The presumption of the panel’s innocence applies equally in 
all cases, and can only be displaced by evidence relevant to 
prove the crime charged.” 

The accused is always permitted to withdraw his plea of 
“not guilty” during the course of the evidence, and to tender a 
plea of guilty, which is recorded and read to the jury, who then 
formally find him guilty in terms of his confession. 

At any time before the determination of the case, unless 
there be just cause to the contrary, the Court may allow amend- 
ment of the indictment, to cure any error or defect therein, or 
to meet any objections thereto, or to cure any discrepancy or 
variance between the indictment and the evidence, provided 
that the amendment shall not change the character of the 
offence charged, and that if the amendment may prejudice the 
accused in his defence on the merits, the Court shall grant such 
remedy by adjournment or otherwise as may seem just.® 

The evidence on both sides being concluded, the prosecutor 
and the accused may address the jury. The defence has the 
last word, but it is not necessarily a fatal objection to a conviction 
that an explanation is given by the prosecutor after the address 
of the accused. Such an explanation is sometimes asked for. 
In such a case the accused can object, and if the explanation is 
allowed, ask to be heard in reply. After the speeches the Judge 
charges the jury. 

It is competent for the jury to return a verdict in favour of 
the accused at any time after the prosecutor has closed his case.5 
When the Judge’s charge is over, the jury may return their 
verdict at once,® but if they desire to deliberate, they are in- 
closed under charge of an officer of Court.? Any intercourse 


1 Acts 23 Geo. III. c. 45, and 9 Geo. IV. c. 29, § 17.—Summ. Jur. Act, 1908, 
§§ 3 and 41. 

2 Slater v. H.M. Adv., 1928 J. C. 94. 

3 Summ. Jur. Act, 1908, §§ 30 and 77 (4).—Crim. Pro. Act, 1887, § 70. 

4 Watson and Ritchie v. Stuart, (1878) 4 Couper 67. 

5 H.M. Adv. v. Craig, (1867) 5 Irv. 523. 

6 Justiciary Courts Act, 1814 (54 Geo. ITI. c. 67). 

7 When the jury are inclosed, it is competent in the High Court for one Judge 
of several to remain and receive the verdict, and assoilzie the accused or continue 
the diet according as the verdict acquits or convicts. Circuit Courts Act, 1828 


(9 Geo. IV. c. 29), § 15. 
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with the jury after inclosure entitles the accused to an acquittal. 
Nor is it necessary, as in the case of intercourse before inclosure, 
that there should be proof that it was corrupt or exercised 
influence on the jury.” But intercourse for a necessary purpose 
may not have this result, e.g. if the jury ask for writing materials 
and they are thrust below the door,’ or a juryman is taken ill, 
and a doctor is admitted,‘ or if the jury return to put a question 
to the Court.® 

The verdict, which may be that of a majority, is orally 
announced by the foreman of the jury, and taken down in the 
Record by the Clerk, along with any rider they may make, all 
in the presence of the accused.® If it does not correspond with 
the libel, or is defective or ill-expressed, the Court may ascertain 
the meaning of the jury, or point out the defect, and cause them 
to retire for reconsideration.’ But all such proceedings must 
take place before the verdict is recorded. After recording, the 
verdict is read over to the jury. After they have affirmed the 
accuracy of the Record, no modification of it will be allowed,’ nor 
will the accused be permitted to impeach its accuracy.® 

If the libel contains one charge, or two or more stated 
cumulatively, a general verdict of “guilty as libelled”’ is 
sufficient.1° ‘‘Guilty art and part’? has the same effect as 
“pniltys? 

A general finding of “ guilty’? may be an insufficient ground 
for sentence, in consequence of an addition made to it. Thus, 
where the accused pled ‘“‘not guilty,” a verdict of ‘‘guilty in 


1 The questions which arose formerly as to intercourse held by the assize with 
others immediately before inclosure (see Hume ii. 419 to 422, passim.—Alison ii. 
635, 636) cannot now arise, as the jury are always inclosed at once, unless they 
agree in the box. 

2 Acts 1587, c. 92; 1672, c. 16.—Hume ii. 419-420.— Alison ii. 634-635—ii. 639. 

8 Hume 1i. 420.—Alison ii. 635. 

4 Geo. and Rob. Wilson, (1826) Syme 38. 

5 Hume ii. 424.—Alison ii. 638. 

6 Hume ii. 427. 

7 Alison ii, 640-641.—Jas. Alexander, (1823) Shaw 99.—Geo. and Rob. 
Wilson, (1826) Syme 38.—Will. Hardie, (1831) Bell’s Notes 296.—Will. Harvey, 
(1833) Bell’s Notes 296.—Will. Waiters, (1836) 1 Swin. 273; Bell’s Notes 296. 

8 Janet Darling, (1830) Bell’s Notes 295.—Thos. Hunter and others, (1838) 
2 Swin. 1; Bell’s Notes 296. 

9 Hume ii. 425—ii. 480.—Alison ii. 649. 

10 Hume ii. 442—ii. 454.—Alison ii. 644.—Ezekiel M‘Haffie, (1827) Syme 295 
and App. 38. 
11 Hume ii, 225.—ii. 441-442,—Alison ii. 643. 
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“terms of her own confession” was held inept.1 And the same 
would hold, a fortiori, if there was added to the finding of guilty 
a crime not libelled at all: e.g. if the jury in a case of theft 
were to find guilt of assault.? 

Verdicts finding facts and unaccompanied by any general 
finding * are now unknown in practice, and would probably not 
be received until general findings, exhausting the questions 
raised, had been prefixed or added. Where the verdict finds 
specific facts, it is requisite to constitute a conviction that the 
facts found necessarily infer guilt. A verdict in a case of reset, 
finding that the accused received goods ‘‘suspecting them to be 
“stolen,” or a verdict in a case of robbery, finding that certain 
property was carried off by robbery ‘‘or lost in the scuffle,” 
would not be sufficient to warrant sentence.6. A verdict on a 
charge of embezzling property which found that the accused 
‘“‘misappropriated”’ was held bad.’ So a conviction was quashed 
on the ground that the offence of which the accused was found 
guilty was not the offence charged in the complaint nor an 
offence under the statute libelled.2 Where a railway by-law 
made it an offence not to deliver up a ticket, unless the passenger 
paid the fare from the station from which the train originally 
started, a verdict that he had “failed to deliver up his ticket,”’ 
without stating that he had not paid the fare, was held bad.® 
Where a statute made it an offence for a trawler to do certain 
things when “‘in sight of” drift net or line fishermen, a verdict 
which only found that a certain line fishermen’s boat could be 
seen from the trawler was held not to be good.” Nor is it 
sufficient that the facts infer the crime, if they are not consistent 
with the charge. A verdict under a libel for murder by stabbing, 
which convicted of murder by poisoning, would be bad. But a 

1 Hume ii. 449.—ii. 462._See also Graham v. Todrick, (1864) 4 Irv. 504. 

2 Hume ii, 449. 


3 Hume ii. 445-447.—ii. 457-458. 

4 Jas. Cumming and others, (1848) J. Shaw 35, observation by Lord Justice- 
Clerk Hope on p. 61. 

5 Milne v. Simpson, (1874) 2 Couper 562. 

6 Hume ii. 444—445.—Alison ii. 647-648.—Davilin v. Jeffrey, (1836) 1 Swin. 
41.—Duff v. Simpson, (1841) 2 Swin. 615; Bell’s Notes 122 and 307.—Mullen wv. 
Kidston, (1845) 2 Broun 664.—M‘Innes v. Barclay and Curle, (1856) 2 Irv. 548.— 
Greig v. Jopp, (1863) 4 Irv. 369. 

7 Macmillan v. H.M. Adv., (1888) 1 White 572. 

8 Calder v. Local Authority of Linlithgow, (1890) 2 White 472. 

9 Craig v. The Great North of Scotland Railway, (1865) 5 Irv. 206. 

10 Combe v. Renton, (1886) 1 White 150. 
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verdict is not inept because of deviations from the charge not 
amounting to inconsistencies, but covered by the general latitude 
allowed to the prosecutor, as where the prosecutor names a sum 
as embezzled, and the jury find that only a part is proved to 
have been embezzled.2 Further, if the verdict convicts of the 
charge, it is not a good objection that some of the qualities 
attached to it in the libel are negatived. Thus a verdict 
of ‘“‘culpable neglect of duty,’’ under a charge of “culpable 
‘“‘and reckless neglect of duty,’’? or a verdict which convicts of 
an offence but negatives a special averment of malicious inten- 
tion, is a good ground for sentence.* Where a charge of sedition, 
after a narrative of certain acts, averred that they were intended 
and calculated to produce a certain result, a verdict that they 
were “calculated” to produce it was held good.’ Where 
culpable homicide by folding up a bed in the knowledge that a 
child was lying in it was charged, a verdict which negatived the 
knowledge, but found that the accused “‘did not give the thought 
‘“‘she ought to have done before folding up the bed,” was held 
a good conviction.* Again, a verdict finding guilt of lewd 
practices, but specifying part of the acts libelled as being found 
proven, was sustained.” Lastly, a verdict of malicious mischief, 
but negativing an averment that the act was done with the 
intent to injure the owner, was held sufficient, the averment of 
that intent being held to set forth a mere additional quality.® 
The same rule applies where several offences are stated together, 
without being distinctly set forth as separate charges. Thus a 
verdict of “guilty with the exception of the deforcement”’ was 
held good where the charge was—“‘assaulting, obstructing, and 
‘“‘deforcing or attempting to deforce,” etc.2 Also, where a 
charge of mobbing and rioting and aggravated breach of the peace 
was charged against two persons, but the prosecutor at the close 


1 Hume ii. 456. 

2 Will. M‘Gall, (1849) J. Shaw 194.—Myers v. H.M. Adv., 1936 J. C. 1. 

3 Thos. Henderson and others, (1850) J. Shaw 394 (see the verdict, p. 443 of 
the Report). 

4 Dougal v. Dykes, (1861) 4 Irv. 101.—Donald Kennedy, (1838) 2 Swin. 213; 
Bell’s Notes 297. 

5 Jas. Cumming and others, (1848) J. Shaw 17 and 35. 

6 Williamina Sutherland, (1856) 2 Irv. 455. 

7 Pet. Sneddon, (1866) 5 Irv. 305. 

s Arch. Thomson, (1874) 2 Couper 551. 

9 Beattie v. Procurator-Fiscal of Dumfries, (1842) 1 Broun 463; Bell’s Notes 
297. 
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of the case withdrew the charge of mobbing and rioting, a verdict 
only convicting of the charge of breach of the peace with the 
aggravation charged, was held good, the charges being held 
separable.} 

By statute, where crimes are charged cumulatively, a verdict 
convicting of one or more of them, is competent, and any part 
of what is charged, which by itself constitutes an indictable 
crime, is to be deemed separable, so as to make it lawful to 
convict of such crime, and where any crime is charged with a 
particular intent, or circumstance of aggravation, it is competent 
to convict of the crime, without the particular intent or aggrava- 
tion? 

In some cases a verdict of guilty of a different but cognate 
crime may competently be returned. Thus, if in a trial for 
robbery, or theft, or embezzlement, or fraud, the jury are 
satisfied that the evidence, although insufficient to prove the 
crime charged, establishes that the accused knowingly received 
property dishonestly come by, they may return a verdict of 
reset.2 In the same way a verdict of theft may be returned 
under a charge of robbery, or embezzlement, or fraud, or a 
verdict of embezzlement, or fraud, under a charge of theft, and 
a conviction of theft is competent although the facts may 
amount to robbery.* 

Under an indictment charging a completed crime, it is 
competent to convict of attempt to commit the crime, and 
where the charge is attempt, conviction is competent although 
the evidence prove the completed crime.® 

Where an indictment charges a crime importing personal 
injury resulting in death or serious injury, it is competent to 
convict of the assault or other injurious act, and such conviction 
may also convict of intent to commit the crime charged.® 

Where any act set forth in an indictment as contrary to 
any statute is also criminal at common law, or where the facts 
proved do not amount to a contravention of the statute, but do 
amount to a crime at common law, a conviction of the common 


1 Mackenzie and Campbell v. Fraser, (1882) 5 Couper 124; 10 R. (J.) 1. 

2 Crim. Pro. Act, 1887, § 60. 

3 Ibid., § 59.—Kennedy v. H.M. Adv., (1896) 23 R. (J.) 28; 2 Adam 51.— 
Laing, (1891) 2 White 572. 

4 Crim. Pro. Act, 1887, § 59. 

6 Ibid., § 61. 

6 [bid. 
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law crime is competent.1 It is not competent, however, to 
convict of a crime which the charge as set forth does not 
cover.® 

Under an indictment for rape, the accused may be convicted 
of certain minor offences created by the Criminal Law Amend- 
ment Act, 1885.2 It has been decided that such a verdict is 
competent, although the statute is not referred to in the indict- 
ment.4 Such a verdict cannot be returned after the common law 
charge has been withdrawn, or where the common law charge is 
attempt to ravish.® 

Under an indictment for culpable homicide in connection 
with the driving of a motor vehicle, it is lawful for the jury to 
find the accused guilty of an offence under section 11 of the Road 
Traffic Act, 1930,° although that section is not libelled.? Upon 
such an indictment it is also competent to convict of the statutory 
charge on a plea of guilty.® 

If the charge be so stated, that a general verdict of guilty 
may not necessarily imply an offence, such a verdict may be 
bad. Thus a general conviction on a charge of trespassing “‘in 
“‘and near”’ a field was held bad under a statute which made it 
an offence to be ‘“‘upon”’ land with a certain purpose.® Again, 
where the offence was a breach of close time, during which it was 
not lawful to fish otherwise than by rod and line, a general 
conviction on a charge of fishing by ‘“‘a light and leisters, or 
“‘otherwise to the complainer unknown,” was held bad, as it 
might include the legal mode.!® 

The verdict must dispose of the whole libel, excepting such 
part thereof as may have been passed from on the record. A 
verdict of guilty of the charge ‘“‘as laid before them” is a good 
verdict of guilty, although part of the charge had been with- 
drawn. If the jury return a verdict only on one charge of 


1 Crim. Pro. Act, 1887, § 62.—M‘Laren, (1897) 25 R. (J.) 25; 2 Adam 395. 
2 Markland v. H.M. Ady., (1891) 3 White 21; 18 R. (J.) 50. 
8 48 & 49 Vict. c. 69, § 9. 
4 M‘Laren, supra.—Watson, (1885) 13 R. (J.) 6; 5 Couper 696. 
5 Townsend v. H.M. Adv., (1914) 7 Adam 378. 
6 Road Traffic Act, 1934 (24 & 25 Geo. V. c. 50), § 34. 
7 Paton v. H.M. Adv., 1936 J. C. 19. 
8 Law Reform (Miscellaneous Provisions) (Scotland) Act, 1940 (3 & 4 Geo. VI. 
c. 42), § 8. 
9 Arthur v. Peebles, (1876) 3 Couper 300. 
10 Walker v. Rodger, (1885) 5 Couper 595; 12 R. (J.) 32. 
11 Lloyd v. H.M. Adv., (1899) 2 Adam 637. 
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several, or only as to one prisoner of several, the Court will call 
upon them to dispose of the rest, but if this should be omitted, 
the verdict must be held an acquittal as to the prisoners, or the 
charges, it fails to notice.* The verdict must expressly find as 
regards the guilt of each accused. A verdict that ‘‘both or 
“either” of two accused did a certain act, does not warrant 
any sentence.” It must also be logically consistent with the 
charge. Thus a verdict of “guilty ”’ will not warrant any 
sentence, if the charges are alternative. But this does not 
apply where one offence (at common law or under statute) is 
charged as done in one or other of several ways, the particular 
mode being of no consequence.* But if a statutory charge be 
made, which libels several acts each of which may constitute the 
statutory offence, then a general verdict of guilty may be bad, 
as failing to certify which particular act was found proven.5 
If a charge against two accused jointly, specifies two loci alter- 
natively, a general verdict of conviction against both accused 
may be bad unless the facts shew that both were at the same 
locus, or that each was at one of the specified loci.6 In the same 
way, if a charge states that a seaman disobeyed the order of A, 
or of B, a general verdict which does not state whose order it was 
that he disobeyed, is bad.” If a libel contain a general charge, 
and other charges which bear to be particularisations of it, a 
verdict which acquits of the general charge but convicts of one 
of its particularisations, is inept.2 And the same will hold where 


1 Hume ii. 462.—Alison ii. 648. 


2 Hume ii. 445. 
8 Hume ii. 442.—Alison ii. 644.—David Watt, (1824) Shaw 128.—John 


Sinclair, (1825) Shaw 138.—M‘Nab v. Glass, (1842) 1 Broun 41; Bell’s Notes 126. 
—John Reeves, (1843) 1 Broun 612.—Mains v. M‘Lullich, (1860) 3 Irv. 533.—Greig 
v. Stewart, (1877) 3 Couper 382; 4R. (J.) 13.—Boyd v. M‘Jannet, (1879) 4 Couper 
239; 6 R. (J.) 43.—Charleson v. Duffus, (1881) 4 Couper 470; 8 R. (J.) 34.—Barr 
v. M‘Phee, (1883) 5 Couper 312; 10 R. (J.) 78.—Duncan v. Laing, (1888) 2 White 
104; 16 R. (J.) 20. 

4 Scott v. Morrison, (1872) 2 Couper 218.—Hugh and Will. O’Neill v. Campbell, 
(1883) 5 Couper 305; 10 R. (J.) 76.—Macnaughton v. Maddever, (1884) 5 Couper 
509.—Shaw v. Hart, (1886) 1 White 270.—Maxwell v. Marsland, (1889) 2 White 
176. It is immaterial whether it is the influence of drink or of drugs that makes 
the accused incapable of having proper control in a charge under section 15 of 
the Road Traffic Act, 1930.—Thomson, [1947] 1 All E. R. 112, approved 
in Cairns v. Muir, 5th March 1947. 

5 De Banzie v. Peebles, (1875) 3 Couper 89; 2 R. (J.) 22. 

6 Downes and Mercer v. Stevenson, (1882) 4 Couper 567. 

7 Reaney v. Maddever, (1883) 5 Couper 367. 

8g Thos. Hunter and others, (1838) 2Swin. 1; Bell’s Notes 297. 
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two things are charged as together constituting one offence, and 
the verdict finds that only one has been committed,’ or where an 
act is charged coupled with an aggravation, and the verdict finds 
the aggravation alone proved,” or where the essence of the charge 
is that a crime was-committed by a concert of three persons, and, 
two being acquitted, the third is convicted.? 

The verdict must not leave it doubtful of what it finds the 
accused guilty. Thus, a finding that the accused intimidated 
two persons, “‘or one or other of them,” was held inept; 4 but 
a verdict of guilty as libelled on a charge of breach of trust and 
embezzlement, or “‘one or other of them,”’ has been held a good 
verdict.° Where a charge was made of an offence within the 
meaning of a particular section of an Act, a verdict finding 
an offence within the meaning of that Act without reference 
to the section was held bad.6 But verdicts must be interpreted 
according to common sense, and not dealt with in a strict 
and technical manner where the meaning is plain.’ Thus, a 
verdict finding guilt of the “‘ wilful and culpable neglect charged,” 
was held to cover the whole charge, as if it had said, “‘guilty as 
‘‘libelled.”’ § 

Where the libel contains several charges, it is sometimes 
necessary to use numbers, thus—‘“‘find the panel guilty of the 
“Ist, 3rd, and 5th charges, as libelled, and find the remaining 
‘charges not proven.” Such a verdict will not be held bad on a 
mere strict comparison of the libel with the verdict, if it plainly 
appear what parts the jury found proved.® A verdict acquitting 
on certain charges, and convicting of another in general terms, 
was held good, although the charge found proven depended, 
for some qualities of aggravation, upon the other charges being 
proved, the Court holding that the verdict was a good conviction 
of that part of the charge which was independent of the previous 


1 Hume ii. 450.—Alison ii. 646. 

2 Hume i. 94—ii. 449.—David Beatson and John Macpherson, (1820) Shaw 
18.—Geo. and Rob. Wilson, (1826) Syme 38. 

3 Hamilton v. H.M. Adv., 1938 J. C. 134. 

4 Sharp v. Dykes, (1843) 1 Broun 521. 

5 Taylor v. Maitland, (1879) 4 Couper 262; 6 R. (J.) 50. 

6 Graham and others v. Threshie, (1888) 2 White 96. 

7 Hume ii. 456.—Paterson v. H.M. Adv., (1901) 4 F. (J.) 7; 3 Adam 490. 

8 John and Catherine M‘Rae, (1842) 1 Broun 395; Bell’s Notes 297. 

9 Hume ii. 453.—Alison ii. 650.—Grant v. M‘Kenzie, (1854) 1 Irv. 548.— 
Macfarlane v. Procurators-Fiscal of Perthshire, (1843) 1 Broun 585. 
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charges.’ It has been held that a verdict finding the accused 
guilty of stealing ‘“‘a part of the articles libelled” was a good 
conviction. 

If a verdict convicts of what is not in the charge it is bad. 
Thus, if no aggravation be stated in the libel, a verdict of “guilty 
“of the crime charged, aggravated as charged,” cannot be 
sustained? 

Where the jury are called upon to return a formal verdict of 
acquittal in consequence of a charge being abandoned by the 
prosecutor, or of a direction from the Court, the proper verdict 
is one of ‘‘not guilty.” 4 

If the jury hold the accused to be insane at the time of the 
offence, they find that he committed the acts charged but was 
insane at the time, and therefore acquit on the ground of insanity. 
Further, if at any stage of the trial they arrive at the conclusion 
that he is insane, a finding to that effect is recorded.’ This 
finding is a bar to further proceedings on the indictment. 

On acquittal, the Court assoilzie the accused, and dismiss 
him from the bar; unless cause be shewn for detention upon a 
different charge. But absolvitor will not be pronounced if the 
accused is not present, except in special circumstances.” In one 
case, where the accused was taken ill, the Court, of consent 
of the prosecutor, dispensed with his attendance. Where the 
acquittal is on the ground of insanity, the accused is ordered to 
be detained in custody till the Royal pleasure be known.? Ina 
case in which the accused was acquitted on the ground that he 


1 Mary Hamilton, (1844) 2 Broun 313. 

2 Brodie v. Johnston, (1845) 2 Broun 559.—Gold v. Neilson, (1908) 5 Adam 
423; Myers v. H.M. Adv., 1936 J.C. 1. 

3 Donald v. Hart, (1892) 3 White 274. 

4 Thos. and Pet. Galloway, (1836) 1 Swin. 232; Bell’s Notes 297.—Arch. 
Phaup, (1846) Ark. 176.—This course was not followed in some cases: see Felix 
Jordan, (1826) Syme 13.—Chas. and Margaret M‘Mahon, (1827) Syme 281.—John 
Craig, (1867) 5 Irv. 523. 

5 Lunacy Act, 1857 (20 & 21 Vict. c. 71), §§ 87 and 88.—Alex. Milne, (1863) 
4 Irv. 301. 

6 Hume ii. 464. 

7 Hume ii. 471.—Alison ii. 653. Alison states that the prosecutor must be 
present, or absolvitor cannot be pronounced. This is too broad a statement. 
There could scarcely be a better ground for absolvitor than the failure of the 
prosecutor to appear and shew cause against it. 

8 Alex. Alexander, (1839) 2 Swin. 356; Bell’s Notes 300. 

9 Lunacy Act, 1857 (20 & 21 Vict. ec. 71); Criminal and Dangerous Lunatics 
Amendment Act, 1871 (34 & 35 Vict. c. 55). 
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committed the violence which killed his child when he was asleep, 
an undertaking was taken from him that in future he should sleep 
alone, and he was dismissed from the bar.1_ A similar result was 
reached where a plea of temporary mental dissociation was 
sustained.2 But it cannot be regarded as finally settled that 
an accused who committed the criminal acts charged, but is 
acquitted on a ground personal to himself other than insanity, is 
necessarily entitled to be set at liberty; the appropriate order 
being detention during His Majesty’s pleasure, which does not 
necessarily mean detention in a criminal lunatic asylum.? 

After conviction, previous convictions libelled on may be 
laid before the Court. These do not require to be proved either 
as regards their own validity or their application to the accused, 
unless he has given notice five days before the trial, or two days 
before the first diet where he proposes to plead guilty, in which 
case evidence may be led on the matter by witnesses not included 
in the witness lists.4 Application of a conviction to the accused 
may be proved by an official of the prison in which he was 
detained under the conviction.® 

Where a person convicted has any previous conviction put 
in evidence against him, the Clerk of Court enters in the Record 
a statement setting forth the date, place, and Court, the crime 
and aggravations (if any), and the sentence in such previous 
conviction, and a duly certified extract of the conviction with 
the above particulars of previous conviction, is sufficient to 
prove against him in any subsequent case all the previous 
convictions and aggravations so set forth.® 

When the jury convict, they are entitled to make a recom- 
mendation to the leniency of the Court, or in capital cases to 
the mercy of the Crown, and to state the grounds of their 
recommendation. 

When the verdict convicts, the prosecutor moves the Court 
to pronounce sentence. If he do not appear, or decline so to 
move, no sentence can be pronounced.” Further, the Lord 


1 Simon Fraser, (1878) 4 Couper 70. 

2 Ritchie, 1926 J. C. 45. 

3 Russell v. H.M. Adv., 1946 J. C. 37. 

4 Crim. Pro. Act, 1887, § 66. 

5 Ibid. 

6 Ibid., § 67. 

7 Hume ii. 470-471.—Alison ii. 653.—Marion Mailer, (1829) Bell’s Notes 300. 
—Alex. Smith, (1842) Bell’s Notes 300. 
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Advocate or his deputes may at any period of the trial of a 
capital case, and even after verdict, restrict the pains of law to 
an arbitrary punishment. 

The accused is entitled to be heard, if he has any ground to 
oppose judgment, and therefore no sentence, except one of out- 
lawry, can be pronounced in his absence.” Again, if at the time 
when sentence is moved for he be not in his senses, from whatever 
cause, the diet must be adjourned.’ If the Court do not see 
cause for delay, they will not adjourn to allow the accused to 
prepare reasons in arrest of judgment. No plea in bar of 
judgment, grounded on objections to the libel® or evidence,® 
will receive attention. And it is not a good objection to aver 
that during the trial a juryman was out of the custody of the 
officers of Court. Such an objection must be stated before the 
jury are allowed to return their verdict.? Objections must 
either relate to the insufficiency of the verdict, the powers of the 
Court, or the state of the accused. Almost the only question 
raised as to the power of the Court has been the case of a trial 
on Circuit taking place in a different month from that mentioned 
in the libel; and the objection in arrest of judgment was re- 
pelled.§ Where a female alleges pregnancy as a ground for 
delay in pronouncing a capital sentence, a remit is made to 
skilled persons, and if pregnancy exists, the diet is continued 
from time to time, till after delivery.® 

The case of the mentally deficient is provided for by the 
Mental Deficiency and Lunacy (Scotland) Act, 1913. If the 
jury find the charge proved and that the accused is not a defec- 
tive, they will return a verdict of guilty, and the Judge will 
pronounce sentence in the ordinary way. If the jury find 
the charge proved and find that the accused is a defective, 


1 Hume ii. 134.—Where both common and statute laws are libelled on, the 
restriction may be limited to the common law.—See Hume ii. 168. 

2 Hume ii. 470-471.—Alison ii. 653. 

8 Hume ii. 471.—Alison ii. 653. 

4 Hume ii. 463.—Alison ii. 651. 

5 Will. Allan, (1872) 2 Couper 402. 

6 Hume ii. 467.—Alison ii. 651. 

7 Pet. Luke, (1866) 5 Irv. 293. 

8 Jas. M‘Kay and John Broadly, (1861) 4 Irv. 97.—A similar objection had 
been repelled in questions of citation.—Mary Taylor, (1843) 1 Broun 550.—John 
M‘Neill, (1844) 2 Broun 149. 

9 Hume ii. 471. 

1o 3 & 4 Geo. V.c. 38 § 9. 
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the Judge will not hoc statu interpret the verdict as one of guilty, 
but will adjourn the proceedings with a view to the obtaining 
of a judicial order for the detention of the accused in an institu- 
tion for defectives, in terms of the Act. Where such an order 
is obtained, proceedings at the adjourned diet will terminate by 
desertion of the diet simpliciter in the absence of the accused. 
Where such an order is not obtained, the Judge will at the 
adjourned diet in presence of the accused interpret the verdict 
of the jury as one of guilty, and pronounce sentence in the 
ordinary way. 

Section 9 of the Act does not apply to a case in which 
the accused pleads guilty. Where a sentence of imprisonment 
follows upon such a plea, the prisoner’s remedy, if he alleges 
that he is a defective, is by application under section 10 to the 
Secretary of State for Scotland.” 

The accused is entitled to be heard in mitigation of punish- 
ment.® 

The sentence must be consistent with the charge and the 
law. It must also be one which can be passed on the person 
convicted. For instance, a person under the age of eighteen 
years may not be sentenced to death, but may be detained during 
His Majesty’s pleasure; a child under the age of fourteen years 
may not be sentenced to imprisonment or penal servitude for any 
offence; and a young person who has attained the age of fourteen 
years and is under the age of seventeen years may not be 
sentenced to penal servitude for any offence, nor may he be 
imprisoned unless the Court certifies that he is of unruly 
character.4| Where a statute creating an offence prescribes the 
punishment, the Court has power to mitigate,> and to impose 
imprisonment instead of penal servitude, or fine in place of 
imprisonment, or to admonish,® or dismiss the accused con- 
ditionally under the Probation of Offenders Acts, 1907 to 1931.” 


1 Breen 1921 J. C. 30.—Gordon, 1921 J. C. 67. 

2 Breen, supra. 

3 Ewart v. Strathern, 1924 J. C. 45. 

4 The Children and Young Persons Act, 1937 (1 Edw. VIII. and 1 Geo. VI. 
c. 37), §§ 57 and 56. If the accused reached the age of sixteen before conviction, he 
could be sentenced to penal servitude or ordered to be detained in a Borstal 
institution.—Crawford, 1918 J. C. 1—Scoffin, (1930) 1 K.B. 741.—Savory v. 
Shurly, (1918) 1 Ch. 263. 

5 Summ. Jur. Act, 1908, §§ 43 and 77 (4). 

6 Ibid., §§ 46 and 77 (4). 

7 (7 Edw. VII. c. 17), § 1 (2), and (21 & 22 Geo. V.c. 30). 


TRIAL 351 


Where the sentence imports deprivation of liberty for a less 
period than life,’ there must be a fixed period. Even a sentence 
of imprisonment ‘“‘not exceeding” a certain period is invalid.? 

The Judge in a High Court case may certify the case to a 
fuller bench, to determine the question of punishment.® 

The sentence is announced by the presiding Judge, and 
minuted and signed by the Clerk of the Court in the Record. In 
ordinary cases it is not necessary to read the entry in the 
Record; * in capital cases the sentence is written out on a paper 
separate from the Record and is signed by all the Judges present, 
and is read out from the paper by the presiding Judge, thereafter 
the sentence is engrossed on the Record.® Usually sentences run 
from the date of judgment; but where the accused is already 
undergoing punishment for another offence, it is competent to 
appoint the new sentence to take effect on the expiry of the 
first period. Concurrent sentences of penal servitude and im- 
prisonment may be imposed.’ A capital sentence, if pronounced 
south of the Forth, must fix a date not less than fifteen days or 
more than twenty-one days after judgment in which the sentence 
is to be carried into effect; and not less than twenty days or 
more than twenty-seven days, if north of the Forth. If per 
incuriam a day has been fixed, or if the day fixed be set apart 
for a public fast, or the like, the High Court can ordain the 
execution to take place on a different day.® 

A blundered sentence which has been in no way issued or 
acted on, may be superseded by a correct one. And asentence 
which has been announced is not rendered bad by the executorial 
part of it being put in proper shape afterwards, without its 
substantial effect being altered. But on the other hand, apart 
from the procedure regularly carried out under the Criminal 


1 Kirkwood v. H.M. Adv., 1939 J. C. 36. 

2 Grant v. Grant, (1855) 2 Irv. 227. 

3 Mary A. Watson, (1884) 5 Couper 448 ; 11 R. (J.) 53; 218. L. R. 561. 

4 Crim. Pro. Act, 1887, § 57. 

5 Act of Adjournal, June Ist 1909. 

6 John Graham, (1842) 1 Broun 445. 

7 Carson, 1927 J. C. 70. 

8 Criminal Law Act, 1830 (11 Geo. IV. and 1 Will. IV. c. 37). The High 
Court has power to regulate the form in which a capital sentence shall be entered 
in the Record (Crim. Pro. Act, 1887, § 57). 

9 Hume ii. 473.—Alison ii. 656. 

10 Forbes v. Duncan, (1865) 5 Irv. 213. 
11 Mackenzie v. Allan, (1889) 2 White 253. 
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Appeal (Scotland) Act, 1926, which is dealt with later, no 
alteration or amendment of a sentence, as to its substance and 
effect, can be made by any Court, after the sentence has been 
regularly delivered and recorded.? | 

Where the trial cannot be concluded in one day, it must 
proceed from day to day, unless the Court see fit to adjourn 
it over a day or days. 

Where a trial is adjourned, the jury are not secluded during 
the adjournment unless the case be a capital one, or the Court 
see fit, ex proprio motu, or on the motion of the prosecutor or the 
accused, to order that they be kept secluded.* 

All adjournments of Court must be made by a proper entry 
in the Record, all concerned being ordered to attend at a time 
fixed by the interlocutor.® 
Nore.—It is not possible to notice at length the peculiarities of treason trials and 

trials of Peers. In reference to the former, see Hume i. 536 et seq., passim. 


For a specimen of the latter, see the case of Viscount Arbuthnott, Arkley’s 
Appendix. 
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WHERE a sentence of death or corporal pain is not executed at 
the time fixed, and there is no formal sist, it cannot be afterwards 
enforced. The High Court of Justiciary may grant a respite, 
and fix a later day for execution where they see fit, either 
because of circumstances emerging, such as the escape of the 
convict, or forcible prevention of the execution, or for the 
purpose of giving time for an answer to an appeal or petition for 
mercy or the like.” The Sovereign may order a respite for a fixed 
period, or until notification of the Royal pleasure.? A respite 
does not entitle the convict to liberation on bail.® 


1 (16 & 17 Geo. V. c. 15). 

2 Hume ii. 476-477. 

8 Crim. Pro. Act, 1887, § 55. 

4 Ibid. 

5 M‘Garth v. Bathgate, (1869) 1 Couper 260.—Hull v. H.M. Adv., 1945 J. C. 
83. 

6 Hume 1. 475-476.—Alison ii. 659. 


7 Hume ii, 473-474.—Alison ii. 657-658.—Chas. Maclaren and others, (1823) 
Shaw 95. 


8 Hume ii. 501.—Alison ii. 679. 9 Ibid. 
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The privilege of pardoning convicted criminals resides in the 
Sovereign, and is exercised, like other branches of the Royal 
prerogative, on the advice of the Secretary of State through the 
prerogative section of the Home Department. A pardon may 
be absolute or conditional. The ordinary case of a conditional 
pardon occurs where a person sentenced to death is pardoned on 
condition that he is detained in penal servitude for life. The 
Criminal Appeal Act, 1926, does not affect the prerogative of 
mercy. The pardon is transmitted by the Secretary of State 
to the Justiciary Office, where it is retained for purposes of record, 
and a copy is sent to the Clerk of the Court of conviction, who 
makes a note of the pardon on the margin of the Record of the 
conviction.” Offences may also be purged or elided by legisla- 
tive action,® either by way of reversal of sentence or indemnity 
against prosecution. 

The death of the prosecutor before the sentence is put in 
execution does not prevent its being carried out.* 

Where a convict is in bad health, the Secretary of State, 
through the Prison Department, deals with the matter under the 
Prisons (Scotland) Act, 1860.5 

Where a convict is at large without lawful excuse before 
expiry of sentence, the High Court may, on the petition of the 
prosecutor, and on proof of the prisoner’s identity if disputed, 
ordain his removal to undergo the remaining portion of his 
sentence.® It is also a statutory offence for a convict to be at 
large without lawful cause before the expiry of his sentence.’ 

There is no appeal to the House of Lords in criminal cases,® 
and reduction is incompetent as a means of review.® Prior to 
1926 there was no appeal from the High Court of Justiciary, 
but from the Sheriff Court, in solemn procedure, appeal lay to the 


1 16 & 17 Geo. V. c. 15, § 16. 

2 Act of Adjournal, 13th May 1890. 

8 Hume ii. 504.—Alison ii. 677. 

4 Morton v. Johnston, (1867) 5 Irv. 356. 

5 23 & 24 Vict. c. 105, § 72. 

6 Humo ii. 145.—Jas. M‘Neil, (1836) 1 Swin. 88; Bell’s Notes 168.—Hugh 
M‘Meiken, (1837) 1 Swin. 428; Bell’s Notes 167.—Will. Hutton, (1837) Bell’s 
Notes 166.—John Hunter, (1840) Bell’s Notes 168.—John Blair, (1845) 2 Broun 
463. 

7 Act (5 Geo. IV. c. 84), § 22, as amended by 4 & 5 Will. IV. c, 67 and 20 & 21 
Vict c. 3, § 3. 

8 Macintosh v. H.M. Adv., (1876) 3 R. (H. L.) 34. 

9 Hume ii. 509. 
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High Court by means of advocation, or suspension, or @ com- 
bination of both. The Criminal Appeal (Scotland) Act, 1926, 
abolished appeal by suspension, but appeal by advocation from 
the Sheriff in solemn procedure remains competent.’ 

Advocation is properly applicable to cases where review 
is sought by the prosecutor of a decision pronounced in the 
preliminary part of a prosecution.2 Where an interlocutor repels 
objections to relevancy the proceedings cannot be advocated by 
the accused.2 Where the inferior Court improperly dismisses an 
indictment as irrelevant or incompetent,‘ or declines to pronounce 
judgment," advocation at the instance of the prosecutor is 
competent.® 

The procedure in advocation consists in presenting a Bill to 
the High Court, which may be passed by a single Judge,” but 
the ordinary quorum is requisite to dispose finally of the reasons 
of advocation, either by sustaining or refusing them.® 

If a person be detained, but not under any order of Court, he 
may appeal for liberation by petition to the nobile officiwm of the 
Justiciary Court.® 

Under the Criminal Appeal (Scotland) Act, 1926, provision 
is made for the taking of shorthand notes of the proceedings at 
the trial of any person on indictment.’® The proceedings are 
the whole proceedings at the trial diet, including discussions 
on any objections to the relevancy of the indictment, on any 
challenge of jurors, on all questions arising in the course of the 
trial with the decisions of the Court thereon, the evidence led at 
the trial, any statement made by or on behalf of the accused 
whether before or after verdict, the summing up by the Judge, 
the speeches of counsel or agents, the verdict of the jury and 
the sentence by the Judge." The shorthand writer is appointed 


1 16 & 17 Geo. V. c. 15, §§ 13 and 12 (3). 
2 Hume ii. 509.—Alison ii. 26-27. ; 
3 Jameson v. Lothian, (1855) 2 Irv. 273.—Muir v. Hart, (1912) 6 Adam 601. 
—Aldred v. Strathern, 1929 J. C. 93. 
4 Kinnoull v. Tod, (1859) 3 Irv. 501. 
5 Smith v. Kinnoch, (1848) Ark. 427. 
6 Moncrieff on Review, 165.—Strathern v. Benson, 1925 J. C. 40.—Strathern 
vw. Sloan, 1937 J. C. 76. 
7 Hume ii. 512.—Alison ii. 27. 
8 Hume ii. 512.—Alison ii. 27.—Moncrieff on Review, 167. 
9 Moncrieff on Review, 264. 
10 Crim. App. Act, 1926 (16 & 17 Geo. V. c. 15), § 11. 
11 Act of Adjournal, 22nd March 1935. 
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by the Court, and takes the oath de fideli administratione officii. 
The proceedings at a first diet, or under section 31, or on a remit 
to the High Court for sentence, do not require to be recorded 
in shorthand; but in a Sheriff Court case where objections to 
relevancy are disposed of at the first diet it would seem appropri- 
ate that the proceedings should be so recorded. Any party 
interested, being the accused, the prosecutor, or any other 
person named in, or immediately affected by, any order made by 
the Judge of the Court of trial, is entitled to be furnished with 
a transcript of the proceedings on payment of the charges.? 

The Act allows ten days from the date of conviction or 
sentence, as the case may be, within which the accused may 
lodge an appeal or application for leave to appeal. Except 
in the case of a conviction involving sentence of death, applica- 
tion may be made to the Court to extend the time for appealing. 
The Court will not extend the time as matter of course, and the 
applicant must shew reasons excusing him for non-observance 
of the statutory limitation, and absence of prejudice to the 
Crown through an extension of time. The fact that one of 
several convicted persons has successfully appealed on a reason 
equally applicable to all has been treated as justifying an 
extension of time.* 

No extract of a conviction can be issued during the ten days 
for appealing, or, after an appeal or application for leave to 
appeal has been lodged, until the determination thereof, save in 
so far as the same may be required as a warrant for the detention 
of the person convicted. The execution of any sentence of 
corporal punishment is suspended for the same periods. The 
operation of any order of disqualification forfeiture or the like 
is also suspended for the same periods.? After an appeal or 
application for leave to appeal has been timeously lodged, 
sentence of death cannot be carried out until the new date 
fixed by the Court of Appeal.® 

1 Crim. App. Act, 1926, § 11; Act of Adjournal, 27th October 1926, § 3 (e). 

2 Crim. App. Act, 1926, § 4 (1). 

3 Cockerell v. H.M. Adv., 1943 J. C. 62.—Spence v. H.M. Adv., 1945 J. C. 59.— 
Boyd v. H.M. Adv. (1927) (n.r.). 

4 Stuart Young and others, 14th September 1945; and as regards English 
practice see Marsh and others, (1935) 25 Cr. App. R. 49. 

5 Act of Adjournal, 27th October 1926, § 8. 

6 Crim. App. Act, 1926, § 4 (2). 

7 Act of Adjournal, 27th October 1926, § 7 (a) and (6). 

8 Crim. App. Act, 1926, § 4 (2) and (3). 
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A person convicted on indictment may appeal against 
conviction on any question of law alone, or may, on the certificate 
of the trial Judge or with leave of the Court, appeal against 
conviction on any ground which involves a question of fact 
alone, or a question of mixed law and fact, or on any other 
ground which appears sufficient,) and he may appeal against 
sentence with leave of the Court provided the sentence is not 
one fixed by law, and provided that a sentence of preventive 
detention may be appealed against without leave.? The 
Secretary of State may, on an application for the exercise of 
the Royal prerogative of mercy with reference to any conviction 
or sentence (other than sentence of death), and whether or not 
an appeal or application for leave to appeal has been heard and 
determined by the Court, refer the whole case, or any point 
arising in it, to the Court.2 This provision has been applied to 
the case of a person convicted before 1926.4 Apart from the 
Oscar Slater case, this power has not been exercised by the 
Secretary of State in Scotland, although it has been exercised 
under a similar power in England.5 

Appeal against conviction following upon a plea of guilty 
appears to be competent; as, e.g., where the accused has pled 
guilty to an indictment which does not disclose a crime known 
to the law, or where he has pled guilty under error as to the true 
nature of the charge. Such appeals have been taken without 
any discussion as to competency. 

Subject to the exercise of the prerogative of mercy, all 
interlocutors and sentences pronounced by the Court of Appeal 
are final and conclusive and not subject to review by any Court 
whatsoever.® 

Forms for use in proceedings under the Act have been 


1 “‘Any other ground” appears to refer to unfair conduct of the trial, and also 
to matters extraneous to the record requiring the introduction of evidence not - 
tendered at the trial.—See Crim. App. Act, 1926, § 6; and also Rex v. Syme, (1914) 
10 Cr. App. R. 284; and Rex v. Thomas, (1933) 24 Cr. App. R. 91. 

2 Crim. App. Act, 1926, § 1. 

3 Ibid., § 16. 

4 Crim. App. (Scotland) Act, 1927 (17 & 18 Geo. V. c. 26); and see Slater 
vw. H.M. Adv., 1928 J. C. 94. 

5 Rex v. Gray, (1917) 12 Cr. App. R. 244.—Rex v. Fratson, (1930) 22 Cr. App. 
R. 29; and see Crim. App. R., 1908 (S. R. & O. 1908, No. 227/L.6), Rules 48. 
and 51. 

6 Crim. App. Act, 1926, § 17. 
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prescribed by Act of Adjournal.1_ While the Court has been 
anxious not to place undue weight on matters of relevancy or of 
specification, it is necessary that the reasons in support of an 
application for leave to appeal—or of an appeal—should be 
sufficiently specific to give fair notice; as, e.g., what the mis- 
direction complained of is, or the respect in which the verdict is 
said to be contrary to the evidence. A mere statement that 
false evidence has been given is not sufficiently specific as a 
reason of appeal, although in special circumstances a particular- 
ised attack upon credibility might be.* After the shorthand 
notes have been transcribed and made available, it is the duty 
of the appellant to state specifically the grounds upon which 
he maintains that a conviction should be set aside, and for 
this purpose the Court may allow him to lodge supplementary 
reasons of appeal.‘ 

It is the usual practice of the Court to treat the hearing on 
an application for leave to appeal as the hearing on the appeal 
when leave is granted. Leave to appeal is usually granted 
when a prima facie case has been made out, and the appellant 
may then refer to the evidence. 

There is no provision in the Act which prevents an appellant 
from challenging the indictment, or the procedure thereon, 
where such challenge has not been stated in the Court. below. 
The Court may ex proprio motu set aside a conviction following 
on incompetent procedure to which the accused had assented.5 
Where preliminary objections to an indictment have been 
repelled, the accused person may, on an appeal against con- 
viction whether following on a plea of guilty or after trial, 
maintain his preliminary objections as the reasons of appeal. 
This is so where the objection has been that the indictment 
did not disclose a crime known to the law; ® or that the facts 
libelled did not amount to a contravention of the statute libelled,’ 
or that the right to prosecute had prescribed. In the case last 
referred to the appellant had pled guilty after his preliminary 


1 Act of Adjournal, 27th October 1926, § 2. 

2 Leighton v. H.M. Adv., 1931 J. C. 1. 

3 Macmillan v. H.M. Adv., 1927 J. C. 62. 

4 Boyd v. H.M. Adv., 1939 J. C. 6. 

6 Hull v. H.M. Adv., 1945 J. C. 83. 

6 C. & W. v. H.M. Adv., 1929 J. C. 1.—Logue v. H.M. Adv., 1932 J. C. 1. 
7 Campbell v. H.M. Adv., 1941 J. C. 86. 

8 Sugden v. H.M. Adv., 1939 J. C. 103. 
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objection was repelled. Where the preliminary objection which 
has been repelled relates merely to specification, the reason 
of appeal would usually be based on the subsequent admission 
of evidence, without fair notice, resulting in a miscarriage of 
justice? 

Where the witness, or the evidence, is incompetent, the 
general rule is that the incompetency subsists as a reason of 
appeal whether or not objection was stated at the trial. Where 
the spouse of the accused was tendered as a witness for the 
prosecutor, and the only objection stated was against a particular 
line of evidence, the Court entertained an appeal based on the 
incompetency of the witness. A reference to previous con- 
victions of the accused made by a witness for the prosecutor in 
the course of cross-examination might form a reason of appeal.® 
Where the reference to previous convictions is made without 
malice in reply to an unexceptionable question, or is elicited on 
behalf of the accused, or is made by the accused himself, it will 
not justify the conviction being set aside. The same is true of 
evidence which may only inferentially amount to a reference to 
a previous criminal record.5 Usually the reason of appeal is 
based on error in the ruling of the trial Judge repelling an objec- 
tion to the admissibility of evidence such as hearsay,® or state- 
ments made by the accused.” 

A ruling of the trial Judge sustaining an objection to the 
admissibility of witnesses tendered by the accused has been 
the subject-matter of an appeal. Where a witness, or evidence, 
has been wrongly excluded, it may be necessary, in order to 
determine whether there was a substantial miscarriage of justice, 
to ascertain what the evidence would have been. The Court 
for that purpose may order the witness to be examined.® 

Error on the part of the presiding Judge in admitting or 


1 Barr v. H.M. Adv., 1927 J. C. 51 at p. 56. 

2 Foster v. H.M. Adv., 1932 J. C. 75. In the result the Court held the witness 
to be competent, having regard to the nature of the charges. 

3 Corcoran v. H.M. Adv., 1932 J. C. 42. 

4 Kepple v. H.M. Adv., 1936 J. C. 76. 

5 Haslam v. H.M. Adv., 1936 J. C. 82. 

6 Grant v. H.M. Adv., 1938 J. C. 7. 

7 Mills v. H.M. Adv., 1935 J.C. 77.—Willis v. H.M. Adv., 1941 J. C. 1.—Stark 
v. H.M. Adv., 1938 J. C. 170.—Bell v. H.M. Adv., 1945 J. C. 61. 

8 Lowson v. H.M. Adv., 1943 J. C. 141.—See also Manley v. H.M. Adv., llth 
February 1947. 


9 Crim. App. Act, 1926, § 6 (b); and Lowson v. H.M. Adv., 1943 J. C. 141. 
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rejecting evidence is a good ground for quashing the conviction, 
unless the Court of Appeal considers that no substantial mis- 
carriage of justice actually occurred In considering whether 
there has been a substantial miscarriage of justice, the Court is 
itself the judge of the materiality and reliability of the evidence 
wrongly admitted or rejected. Where evidence has been 
wrongly admitted and is of such a nature as to tend to prejudice 
the fair trial of the accused, it cannot be said that there has been 
no miscarriage of justice.2 Opinions differ as to whether a 
subsequent direction to the jury to disregard the prejudicial 
evidence may be sufficient to prevent a miscarriage of justice.® 
Where evidence has been wrongly rejected the Court, in order 
to quash a conviction, must be satisfied that the verdict was 
pronounced in the absence of matter material and relevant to 
lead to a contrary result.‘ 

In his charge to the jury the primary duty of the presiding 
Judge is to direct the jury upon the law applicable to the case. 
In doing so it is usually necessary for him to refer to the facts on 
which questions of law depend. He may also have to refer to 
evidence in order to correct any mistakes that may have occurred 
in the addresses to the jury, and he may have occasion to refer 
to the evidence where controversy has arisen as to its bearing 
on a question of fact which the jury has to decide. But it is 
a matter very much in his discretion whether he can help the 
jury by resuming the evidence on any particular aspect of the 
case. Where the presiding Judge resumes the evidence it is 
necessary that he should present fairly to the jury the evidence 
given for, as well as against, the accused. The Court of Appeal 
considers the Judge’s charge as a whole, and declines to draw a 
conclusion adverse to the fairness of the charge from a passage in 
isolation.’ 

The Judge’s charge should direct the jury that the burden 
of proof rests on the prosecutor throughout; *® that is to establish 

1 Crim. App. Act, 1926, § 2 (1). 

9 Frank v. H.M. Adv., 1938 J. C. 17.—Grant v. H.M. Adv., 1938 J. C. 7. 

3 Foster v. H.M. Adv., 1932 J. C. 75. 

4 Lowson v. H.M. Adv., 1943 J. C. at p. 149. 

5 Hamilton v. H.M. Adv., 1938 J. C. 134 at p. 144.—Reynolds v. H.M. Adv., 
1928S. N. 103. 

6 Scott (A. T.) v. H.M. Adv., 1946 J. C. 90. 

7 Reynolds v. H.M. Adv., 1928 8. N. 103.—M‘Ewan v. H.M. Adv., 1938 J. C. 


26 at p. 31. 
8 Owens v. H.M. Adv., 1946 J. C. J19- 
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beyond all reasonable doubt the essential elements of the charge, 
viz. (1) the overt acts constituting the indictable crime, (2) the 
identity of the accused with the commission of the acts, actor or 
art and part as the case may be, and (3) the criminal intent with 
which the acts were committed. It is also for the Judge to 
direct the jury as to what crime was constituted by those acts if 
the jury find them to have been committed, so that they may 
be in a position to return the appropriate verdict. But the name 
of the crime set out in the verdict may be corrected by the 
Court of Appeal.? The charge should also direct the jury as to 
the necessity for corroborative evidence in regard to the essentials, 
and as to what evidence, if accepted, can in law amount to 
corroboration.2 Except where statute otherwise directs there 
must be corroborative evidence implicating the accused with 
the commission of the offence.4 Where the circumstances are 
such that the overt acts might have been done with or without 
criminal intent, that question must be specifically left to the jury® 
The Judge should also warn the jury against any danger in 
accepting the evidence of particular witnesses such as soci 
criminis.® Finally the Judge ought to direct the jury what 
verdict they should return in the event of their finding an 
essential fact not proved.’ 

Misdirection by the Judge in charging the jury is a good 
ground for quashing a conviction, unless the Court can affirm 
that with a proper direction the jury must inevitably have 
reached the same conclusion.® It has been held that no sub- 
stantial miscarriage of justice actually occurred where the 
presiding Judge had wrongly directed the jury that a de recenti 
statement might be taken as corroboration; when he ought to 
have directed them that evidence of the statement merely 
reinforced the credibility of the child who made it.2 On an 


1 James Swan, (1888) 2 White 137 at p. 143. 

2 Crim. App. Act, 1926, § 3 (2). 

8 Morton v. H.M. Adv., 1938 J. C. 50. 

4 Ibid. 

5 Allenby v. H.M. Adv., 1938 J. C. 55. 

6 Margaret Brown, (1845) 2 Irv. 232.—Brown v. Macpherson, 1918 J. C. 3.— 
Townsend v. Strathern, 1923 J. C. 66 at p. 72. 

7 Docherty v. H.M. Adv., 1945 J. C. 89. 

8 Tobin v. H.M. Adv., 1934 J. C. 60 at p. 63.—Allenby v. H.M. Advy., 1938 
J. C. 55.—Hillan v. H.M. Adv., 1937 J. C. 53.—Mills v. H.M. Adv., 1935 J. C. 77. 
—Docherty v. H.M. Adv., 1945 J. C. 89.—Owens v. H.M. Adv., 1946 J. C. 119. 

9 Burgh v. H.M. Ady., 1944 J. C. 77. 
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indictment for murder a failure explicitly to direct the jury 
that a verdict of culpable homicide is open may amount to a 
misdirection.* 

The fact that the verdict is unreasonable or cannot be 
supported having regard to the evidence is a good ground for 
quashing the conviction, unless the Court considers that no 
substantial miscarriage of justice has actually occurred.2 The 
alternatives “unreasonable or cannot be supported having 
“regard to the evidence” are interchangeable, and the question 
for the Court of Appeal is whether the verdict is so flagrantly 
wrong that no reasonable jury discharging their duty honestly 
under proper direction would have given it. Unless circum- 
stances of special character are alleged, the jury is final on the 
question of what credit ought to be given to the evidence of the 
witnesses.4 Where three persons were charged with frauds 
which could not have been committed by any one of them 
singly, and two were acquitted in one part of the verdict of 
having acted in concert, and in another part of the verdict, and 
upon the same evidence, were convicted of having acted in 
concert with one another and with the third accused, the 
verdict was held to be self-contradictory and incapable of 
being corrected.® 

Where the verdict is reasonable and supported by the 
evidence, and there has been no wrong decision of any question 
of law, the conviction may nevertheless be quashed on the 
ground that there has been a miscarriage of justice. Such a 
miscarriage might occur where previous convictions had been 
brought to the notice of the jury without any ruling by the 
Judge, or where the trial had otherwise not been fairly con- 
ducted. The Court of Appeal has enquired into circumstances 
extraneous to the record, as, ¢.g., into an allegation that a witness 
had communicated with a juror.” The Court cannot order a 
retrial, but evidence has been allowed of new facts with the 
object of ascertaining whether the verdict was pronounced in 


1 Muir v. H.M. Adv., 1933 J. C. 46. 

2 Crim. App. Act, 1926, § 2 (1). 

8 Webb wv. H.M. Adv., 1927 J. C. 92. 

4 Macmillan v. H.M. Adv., 1927 J. C. 62.— Webb v. H.M. Adv., supra. 

5 Hamilton and others v. H.M. Adv., 1938 J. C. 134. 

6 Crim. App. Act, 1926, § 2 (1). 

7 Smart v. H.M. Adv., 1938 J. C. 148.—Dougall v. H.M. Adv., 18th December 
1945. 
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the absence of matter material and relevant to lead to a contrary 
result.1 There is, however, no instance in Scotland of a 
conviction having been quashed on grounds extraneous to 
the record. 

Instead of quashing the conviction the Court of Appeal may 
in certain circumstances substitute a new verdict for the verdict 
returned by the jury, and may also substitute a new sentence. 
Where the appellant has been properly convicted of some 
charge or part of the indictment, but improperly convicted of 
another charge or part, the Court may substitute a verdict of 
guilty of the former charge or part.2. Where the appellant has 
been convicted of an offence, and the jury could on the indict- 
ment have found him guilty of some other offence, the Court 
may, if it appears on the finding of the jury that the jury must 
have been satisfied of facts which proved him guilty of that 
other offence, substitute a verdict of guilty of that other offence.® 
The Court has substituted a verdict of guilty of culpable homi- 
cide for one of guilty of murder;* a verdict of guilty of the 
statutory offence of reckless or dangerous driving for one of 
guilty of culpable homicide; ® and a verdict of guilty of attempt 
to procure abortion for one of guilty of culpable homicide.® 
Where it appears to the Court that the appellant committed the 
act charged but was insane at the time, a verdict of acquittal 
on the ground of insanity may be substituted and the appellant 
may be ordered to be detained during His Majesty’s pleasure.’ 
This provision has not been operated in Scotland.® 

On any appeal against conviction, or against sentence, the 
Court may, if they think a different sentence should have been 
passed, substitute a new sentence whether more or less severe.® 


1 Slater v. H.M. Adv., 1928 J. C. 94.—Lennie v. H.M. Adv., 1946 J. C. 79. 

2 Crim. App. Act, 1926, § 3 (1).—See also Crim. Pro. Act, 1887, § 60.—Napier 
v. H.M. Adv., 1944 J.C. 61.—John M‘Cartney v. H.M. Adv., 9th June 1943.—- 
Hyman Bessie, 20th February 1942. 

8 Crim. App. Act, 1926, § 3 (2). 

4 Muir v. H.M. Adv., 1933 J. C. 46. 

5 Paton v. H.M. Adv., 1936 J. C. 19. 

6 Willis v. H.M. Adv., 1941 J. C. 1. 

7 Crim. App. Act, 1926, § 3 (3). 7 

8 As to England, see Crim. App. Act, 1907 (7 Edw. VII. c. 23), § 5 (4).— 
Rex v. Dillon, (1939) 27 Cr. App. R. 149.—Rex v. Lloyd, (1927) 20 Cr. App. R. 
139.—Rex v. Gilbert, (1914) 11 Cr. App. R. 23.—Rex v. Jefferson, (1908) 1 Cr. 
App. R. 95. 

9 Crim. App. Act, 1926, § 2 (3) and (4). 
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The Court will not reduce a sentence unless satisfied that it is 
excessive, in the sense that it goes beyond what is necessary or 
habitual and errs on the side of severity.1_ On an appeal against 
sentence the Court substituted a sentence of fifteen months’ 
imprisonment for one of nine months on the ground that the 
latter was inadequate. The Court may not increase a sentence 
by reason of, or in consideration of, any evidence that was not 
given at the trial.® 

Where they think it necessary or expedient in the interest 
of justice the Court may exercise certain supplemental powers. 
They may order any witness who would have been compellable 
at the trial to attend and be examined before the Court whether 
the witness was or was not called at the trial. Such examina- 
tion has been ordered in support of new facts alleged, in order 
to ascertain whether the verdict was pronounced in the absence 
of matter material and relevant to lead to a contrary result, 
but not for the purpose of a retrial. Where the Court held 
that the presiding Judge had wrongly decided that the accused 
could not examine witnesses whom he tendered for examination 
at the trial, examination of them was ordered with a view to 
ascertaining whether the wrong decision had resulted in a 
miscarriage of justice.® 

The Court has remitted to the Sheriff, before whom the trial 
proceeded, to enquire into allegations that during the trial 
jurors had been conveyed to the Court by a witness who was 
interested as the owner of the motor-car alleged to have been 
stolen.” In an appeal against a conviction of murder on the 
ground of diminished responsibility by reason of psychopathic 
personality, the Court refused a motion to appoint a psychiatrist 
as an assessor to the Court.® 

The Court may, if it seems fit, admit the appellant to bail 
pending the determination of his appeal.® It is, however, for 


1 O’Reilly v. H.M. Adv., 1943 J. C. 23. 

2 Sweeney v. H.M. Adv., 6th June 1944. 

3 Crim. App. Act, 1926, § 6, concluding proviso. 

4 Ibid., § 6 (b), and Act of Adjournal, 27th October 1926, § 15 (a). 

5 Slater v. H.M. Adv., 1928 J. C. 94.—Lennie v. H.M. Adv., 1946 J. C. 79. 

6 Lowson v. H.M. Adv., 1943 J. C. 141. 

7 Crim. App. Act, 1926, § 6 (d).—Act of Adjournal, 27th October 1926.—David 
Dougall, 18th December 1945. 

8 Crim. App. Act, 1926, § 6 (e).—Carraher v. H.M, Adv., 1946 J. C. 108. 

9 Ibid, § 9 (1). 
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the appellant to shew cause why he should be admitted to bail 
If admitted to bail he must appear personally at the hearing of 
his appeal, and should he fail to appear the Court may decline 
to consider his appeal and may dismiss it summarily, or may 
consider and determine it, or make such other order as they 
think fit.2 Time while out on bail cannot be directed to count 
as part of the term of the sentence, but time while in prison 
pending the appeal may be directed so to count.? Such a 
direction will not be made as matter of course, but only upon 
cause shewn.4 


1 Young v. H.M. Adv., 1946 J. C. 5. 

2 Crim. App. Act, 1926, § 9 (2). 

3 Ibid., § 9 (4). 

4 Munro v. H.M. Adv., 1945 J. C. 117. 
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ABDUCTION, 
of person without lawful authority, 124. 
ABETTING, see Art and part. 
ABORTION, see Procuring abortion. 
ACCESSION, see Art and part. 
ACCUSATION, 
fraud by false accusation, 55. 
See also False accusation. 
ACT OF INDEMNITY, 353. 
ADJOURNMENT, see Diet of Compearance, and Trial under Adjournment. 
ADULTERY, 
murder, effect of adultery in relation to murder, 97. 
ADVOCATION, 354. 
AFFIRMATION, 
juror, by, 284. 
witness, by, 290, 296. 
AGGRAVATION, 11. 
previous conviction, 12, 13. 
See also under Particular crimes. 
AIRCRAFT, 
wrecking, 44. 
ALIBI, see Special defence under Alibi. 
ALIEN, 
jury, may not sit on, if challenged, 283. 
triable in same way as British subject, 283. 
witness, a competent, 292. 
ANIMALS, CRUELTY TO, 143-144. 
APPEAL, 354-364. 
certificate of trial Judge, on, 356. 
conviction, against— 
plea of guilty, following on, 356, 357. 
finality of interlocutors and sentences on, 356. 
habitual criminal, 189. 
House of Lords, appeal does not lie to, 353. 
leave to appeal, where necessary, 356. 
notes of proceedings, shorthand, 354, 355. 
procedure on, 357-363. 
assessor, appointment of, 363. 
hearing on application for leave, treated as hearing on appeal, 357. 
liberation on bail, 363, 364. 
reasons, specification of, 357. 
remit for report, 361, 363. 
shorthand notes, transcription of, 355, 357. 
witnesses, examination of, 361, 363. 
reasons of, 357-361. 
charge, error in Judge’s, 359, 360. 
evidence— 
admission of, 358, 359. 
rejection of, 358, 359. 
incompetent procedure though assented to, 357. 
365 
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APPEAL—Continued 
reasons of—Continued 
irrelevant indictment, 357. 
miscarriage of justice, 361. 
previous conviction, reference to, 358. 
verdict unreasonable or cannot be supported by the evidence, 361. 
Secretary of State, on reference by, 356. 
sentence— 
substitution of new, 362, 363. 
time pending appeal may be directed to count towards service of, 364. 
suspension— 
corporal punishment, of execution of sentence of, 355. 
death sentence, of execution of, 355. 
disqualification and forfeiture of, 355. 
extraction of conviction of, 355. 
time limit, 355. 
extension of, 355. 
verdict, substitution of new, 360, 362. 
APPREHENSION, 197-201. 
citizen, by private, 197. 
constable, by, 197. 
fugitive offenders, of, 200. 
magistrate witnessing crime, by, 197. 
oral order, on, 197. 
persons having power of, 197. 
power of, 197. 
red-handed, where criminal caught, 197. 
warrant, 197, 198. 
abroad, executed, 199. 
border warrant, 198. 
endorsement, 199. 
execution of, 199, 200. 
ARREST, 197. 
See Apprehension. 
ART AND PART, 
abortion, in procuring, 5, 114. 
accessory may be tried alone, 3, 236, 237. 
after the fact, accession in treason only, 2, 8, 176. 
assistance. by, 5. 
continuous, must be, 6. 
instigation, accompanied by, 4. 
bigamy, in, 3. 
concealment of pregnancy, no accession in, 2, 112. 
fraud, in, 3. 
indictment, implied allegation in, 235, 237. 
instigation, by, 3, 4. 
assistance, accompanied by, 4. 
continuous, instigation must be, 6. 
jurisdiction, acts of, instigation in one jurisdiction and principal crime 
in another, 6, 191. 
probable effect of instigation, 4. 
subordinate, of, 3, 4. 
joint-wrongdoers, in case of culpable homicide by negligence, 103, 104. 
jurisdiction, in relation to, 6, 191. 
meaning of, 2, 236. 
mobbing, in, 133, 134, 135. 
mode of guilt, a, 2, 3, 236. 
murder, in, 6. 
participation in act, by, 3, 6. 
previous assistance, by, 4, 5. 
previous concert, by, 3, 6, 7. 


INDEX OF SUBJECT-MATTER 367 


ART AND. PART—Continued 
presence alone may not infer guilt as, 8. 
principal crime, essential to guilt as, 3, 5, 237. 
excess of accessory’s intent, must not be in, 4, 7. 
rape, in, 8, 119, 237. 
reset, in, 67. 
statutory offence, in, 236. 
theft, in, 37, 38. 
treason, in, 2, 8, 176. 
verdict of guilty as, 340. 
ASSAULT, 115-119. 
aggravation of, 117, 118, 119. 
boxing, probably not, 116. 
deforcement of officer of law, by, 168. 
diminished responsibility, 117. 
indirect means, by, 115. 
injury not essential, 115. 
intent, 115, 117. 
intoxication, 117. 
meaning of, 115, 
obstructing officers of law, by, 169. 
provocation, 116. 
justifying retaliation, 116. 
palliating guilt, 116. 
recent, must be, 116, 117. 
schoolmaster and pupil, 115. 
self-defence, in, a contradiction in terms, 116. 
sovereign, on, 177. 
ASSIZE, 
citation of, 262. 
list of, 261. 
See also Trial under Jury. 
ATTEMPT, 254. 
bestiality, in, 149. 
conspiracy, in, 185, 186. 
conviction of, 254, 343. 
fire-raising, in, 79, 82. 
fraud, in, 53, 58. 
generally, 1, 254. 
housebreaking with intent to enter and steal, 50. 
incest, in, 148. 
malicious mischief, in, 85. 
murder, in, 108. 
piracy, in, 43, 44. 
prison-breaking, in, 170. 
procuring abortion, in, 114, 
rape, in, 119. 
robbery, in, 39, 42. 
sodomy, in, 149. 
subornation of perjury, in, 167, 186. 
theft, in, 23, 24, 51. 
treason, in, 172. 
verdict of guilt of, 254, 343. 
violating sepulchres, in, 52. 
ATTEMPT TO MURDER, 108-110. 
common law, at, 108. 
aggravation, 110. 
statute, under, 108, 109. 
British subject, 110. 
intent, 109. 
punishment, capital, 108, 109, 110. 
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B 


BAIL, 206-208. 
amount, 206. 
appeal, 207. 
accused, by, after final commitment, 207. 
change of circumstances after dismissal, procedure where, 207. 
High Court, to, 207. 
prosecutor, by, 207. 
appeal against conviction, liberation on bail pending, 363, 364. 
application for, 206. 
final commitment, after, 206. 
before, 206. 
dismissal, no appeal from, 207. 
peer, by, 208. 
prosecutor entitled to be heard, 206. 
Sheriff, made to, 206. 
writing, in, 208. 
bail-bond, 208. 
domicile of citation specified in bail-bond, 208. 
forfeiture of bail-bond, 260, 269. 
guilty, after plea of, 206. 
liberation on, 208, 363. 
Lord Advocate may admit to, 206. 
murder, not as of right, 206. 
respite, no bail on, 352. 
treason, not as of right, 206. 
BANK-NOTE OFFENCES, 69-70. 
common law, at, 69. 
vending at less than face value, 69. 
statute, under, 69. 
Bank of England, notes of, in Scotland, 70. 
foreign currency, 70. 
Scottish Banks, notes of, 69. 
BANKRUPTCY FRAUDS, 74-77. 
common law, at, 74. 
False Oaths Act, 1933, 77. 
intent, proof of, 76. 
statutes, under, 74. 
BAR OF TRIAL, PLEAS IN, 271. 
See Trial under Bar, pleas in. 
BEATING AND CURSING PARENTS, 117, 118. 
BESTIALITY, 149. 
attempt, 149. 
BETTING, see Gambling and Betting houses, Gaming and Betting offences, and 
Lotteries. 
BIGAMY, 145-147. 
art and part in, 3. 
death, reasonable grounds for belief in death of first spouse, 147. 
divorce, decree of divorce dissolving first marriage, 147. 
forbidden degrees, first marriage within, 146, 147. 
impotency of first spouse, 147. 
marriage— 
consummated, second marriage need not be, 145. 
first marriage must subsist at time of bigamous marriage, 147. 
registered marriage, how far open to challenge, 146. 
regular, neither marriage need be, 146. 
second marriage, celebration of, enough, 147. 
meaning of, 145. 
onus of proving reasonable belief that spouse dead, 147. 
BLASPHEMOUS OFFENCES, 153. 
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BREACH OF CONTRACT OF SERVICE TO DANGER OF LIEGES, 127-128. 
BREACH OF DUTY, 141-143. 
breach must involve indifference to, or disregard of, safety, 142. 
danger of lieges, to, 142. 
duty must be owed to public, 141. 
indictable only in High Court, when by magistrate, 193. 
injury not essential, 142. 
magistrates or officials, by, 141. 
meaning of, 141. 
trial, breach of duty by magistrates, on indictment in High Court only, 193. 
BREACH OF THE PEACE, 137-138. 
blasphemy, by, 153. 
circumstances as affecting, 137. 
annoyance of lieges, 137. 
assault, acts of, 138. 
damage to property, 137. 
insulting language, 138. 
meeting, nature of, 137, 138. 
private premises, 138. 
public place, 137. 
false accusation, by, 130. 
mobbing distinguished from, 137. 
mobbing, breach of the peace involved in, 133. 
profanity, by, 154. 
Public Meeting Act, 1908, 138. 
Public Order Act, 1938, 138. 
single individual, by, 137. 
violence not necessary, 137. 
BRIBERY, 
magistrates or officers of Court, of, 163. 
BROTHEL-KEEPING, 151-152. 


Cc 


CARDSHARPING, 162-163. 
possession of implements for, in public place, 162. 
three-card trick, 163. 
CHILD, 
bar of trial, plea in, where child under eight years old, 271. 
criminal responsibility of, 9, 271. 
cruelty to, 125. 
exposure of— 
culpable homicide where death not a probable consequence, 98, 125. 
murder, where death a probable consequence, 91, 125. 
reset of theft of, 68. 
theft of, 21. 
under eight years cannot be guilty of crime, 9, 271. 
witness, as, 285, 286. 
sworn, when, 297. 
CIRCUIT COURTS, 
jurisdiction of, 194, 195. 
CITATION, 256-262. 
indictment, on, 256. 
accused, of, 257, 258. 
diets of compearance, 258, 259. 
domicile of citation, 208. 
edictal, 259. 
execution of citation, 260. 
inducie, 259. 
objection to, when stated, 260, 269, 270. 
assize, of, 261, 262. 
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CITATION—Continued 
indictment, on—Continued 
witnesses, of, 260. 
witness for precognition, of, 214, 260. 
CLANDESTINE INJURY TO WOMEN, 120. 
CLANDESTINE MARRIAGE, 145. 
COINING, 78-79. 
aggravation of coining offences, 79. 
fraud by use of false coin, 79, note 1. 
jurisdiction in coining offences, 79. 
COMMITMENT, 203-205. 
final, 201, 202. 
charges, should be on all, 204. 
duration of, 204, 205, 280. 
independent of incidental procedure on indictment, 205, 280. 
indictment, usual preliminary to, 205. 
material justifying, 204. 
warrant of, 204. 
defective, where, 204. 
service of, 205. 
further examination for, 201, 202. 
duration of, 203, 204. 
perjury in judicial proceedings, where, warrant of commitment granted a 
once, 205. 
COMPULSION, 11. 
CONCEALMENT OF PREGNANCY, 110-113. 
art and part excluded, 112. 
assistance at birth, failure to call, 110, 113. 
child— 
dead or missing, found, 110, 113. 
shewn alive, where, 113. 
viable, must be, 112, 113. 
concealment— 
duration of, 111, 112, 113. 
meaning of, 110, 111. 
disclosure— 
anyone, to, 110. 
motive for, 111, 112. 
onus of proof of, 301. 
purpose of, 111, 112. 
what amounts to, 110, 111. 
meaning of, 110. 
premature labour, where, 112, 113. 
CONSPIRACY, 185-187. 
agreement to commit crime, 186. 
attempt, 185, 186. 
consequences of, 187. 
evidence, statements by one as evidence against all, 315. 
overt act in, 185. 
CONSPIRACY AND PROTECTION OF PROPERTY ACT, 1875, 129-130. 
indictment, 236, 240. 
CONTEMPT OF COURT, 266, 267. 
oppressive exercise of power, 267. 
publish comments on pending trial, to, 215. 
witness prevaricating, 297. 
witness refusing to swear or affirm, 296. 
CONTINUATION, see Diet of Compearance. 
CONVICT, ESCAPED, 171, 353. 
CORRUPT CONDUCT BY PUBLIC OFFICIALS, 163. 
magistrates and officers of Court, 163. 
public body, employees of, 163. 
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CORRUPT PRACTICES AT ELECTIONS, 185. 
CRIME, 
intent in, 1, 11. 
overt act in, 1, 2. 
prescription of, 211. 
responsibility for, 8. 
child under eight years, 9. 
compulsion, persons acting under, 11. 
insane persons and idiots, 9. 
CRIMINAL LAW AMENDMENT ACTS, 122-123. 
brothels, 151. 
detention of females for intercourse, 123. 
indecent practices, 149. 
intercourse with— 
girl between thirteen and sixteen years, 122. 
girl under thirteen years, 122. 
idiot or imbecile woman, 122. 
procuring, 122, 123. 
reasonable cause for belief as to girl’s age, 122, 123. 
CRIMINAL LETTERS, 255-256. 
appearance at trial diet in, 268, 269. 
CRIMINAL PROCEDURE ACT, 1887, see wnder Indictment. 
CRIMINAL USE OF EXPLOSIVES, 86. 
CRUELTY TO ANIMALS, 143-144. 
dishorning cattle, 144. 
disqualification for obtaining dog licence, 144. 
experiments permitted, 143. 
overworking, 143. 
starvation, 143. 
wantonness requisite, 143. 
CRUELTY TO CHILDREN, 125-126. 
CRUELTY TO PERSONS UNDER CARE OR CUSTODY, 124-125. 
guardian and ward, 125. 
master and apprentice, 125. 
CULPABLE HOMICIDE, 96-105. 
See under Homicide. 
CUSTOMS AND EXCISE OFFENCES, 184, 


D 


DECLARATION, 
apprehension, prisoner brought before magistrate for declaration on 
apprehension, 200. 
authentication of, 203. 
evidence, in, 201, 328, 329. 
making of— 
apprehension, after, 202. 
apprehension, on, 200. 
omitted, may be, 202. 
voluntary and in sound and sober senses, 203. 
privilege of, 329. 
DEFORCEMENT, 168. 
assault, prosecuted as, 168. 
indictable as such only in High Court, 193. 
DESERTION OF DIET, 273-280. 
See Diet of Compearance. 
DESTROYING SHIPS, 83. 
DETENTION during H.M. pleasure, 271, 347-348. 
DIET OF COMPEARANCH, 248-249, 258-259. 
appearance at, 268, 269. 
desertion of, 273, 280. 
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DIET OF COMPEARANCE—Continued 
desertion of—Continued 
pro loco et tempore, 259, 273, 275, 277, 280, 285. 
warrant of commitment stands, 205, 280. 
simpliciter, 273, 280. 
peremptory, is, 268. 
pleading diet, 208, 270. 
continuation of, 268. 
place of, 208, 258, 270. 
pleas to be stated at, 264, 270, 271. 
record of proceedings at, 275, 276, 278. 
review of proceedings at, where trial diet in High Court, 280. 
time of, 249, 258. 
remit for sentence, under, 268, 276, 277. 
section 31, under, 248, 276-278. 
trial diet, 268. 
adjournment of, 259, 268, 279. 
continuation of, 268, 279. 
new diet fixed by notice, 259. 
place of, 194, 196, 259. 
power of Court to change, 267. 
postponement of, 259, 268, 279. 
time of, 195, 249, 258. 
DIMINISHED RESPONSIBILITY, 
assault, in, 117. 
meaning of, 97. 
murder, effect of diminished responsibility on, 97. 
onus of proof of, 301. 
special defence, not a, 265. 
DISAFFECTION, SEDUCING ROYAL FORCES TO, 181. 
DOLE, see Intent. 
DOMICILE OF CITATION, 208. 
DRILLING, ILLEGAL, 180. 
DRUGGING WITH INTENT, 126. 


E 


ELECTIONS, CORRUPT PRACTICES AT, 185. 
EMBEZZLEMENT, 45-48. 
account, where duty to, 45. 
administrator, by, 45, 46. 
agent, by, 34, 35, 45. 
aggravations of, 48. 
appropriation— 
failure to account or pay when called on, 47. 
false entries in books, 47. 
irregularity distinguished from, 45. 
mingling of funds, 47. 
breach of public duty as aggravation of, 48. 
completed crime, 47. 
custody for unspecified purpose, embezzlement of goods in, 45. 
factor, by, 45. 
fraud, embezzlement of funds obtained by, 47. 
intent, dishonesty or irregularity a question of fact, 45. 
pledged goods, of, 45. 
previous conviction as aggravation of, 48. 
sale or return, of goods on, 45. 
theft distinguished from, 32, 34, 35, 48. 
trustee, by, 45. 
verdicts competent under charge of, 45. 
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ENLISTMENT, see Foreign enlistment. 
ESCAPED CONVICT, 171, 353.- 
EVIDENCE, 
admission of documents by joint minute, 333. 
ancient records as, 328. 
articles irregularly taken, as, 326. 
births, deaths, and marriages, of, 323. 
business books, 333. 
certificates of character as, 324. 
co-accused, as relating to, 337, 338. 
competency, 311-344. 
declaration of accused, 201, 314, 328, 329. 
hearsay, 311. 
actual words unnecessary, 318, 319. 
best evidence, as, 317, 318. 
competent witness, of person who would have been a, 318. 
dead, of person since, 318. 
incidental matters, as proving, 317. 
insane, of person who has become, 318. 
medical reports, in, 299, 327. 
prisoner of war, of, 318. 
parole in contradicting official records, 327. 
res geste, statements as, 316. 
socti, as relating to, 337, 338. 
statements by accused, 311, 312. 
bail, made while on, 313, 314. 
clergyman, made to, 315. 
conspiracy, where combination proved, 315. 
declaration, when amounting to an inadmissible, 313, 314. 
eavesdroppers, overheard by, 314. 
effect of, 315. 
favour, as evidence in own, 316. 
precognition, made on, 313. 
rejected when unfairly taken, 313. 
reply to lesser charge, made in, 313. 
sleep, made during, 315. 
socii, as evidence against, 315. 
statements by injured party, 317. 
de recenti, 317. 
statements by third parties— 
res geste, as, 316. 
testimony of one accused as against co-accused, 337, 338. 
testimony of witness called by one accused as against co-accused, 337. 
confession, silence of accused not, 312. 
confidentiality— 
clergyman, statements to, 315. 
general rule of, 295. 
conspiracy, letters relating to, 332. 
copy letters sent to accused, 332. 
declaration of accused, as, 201, 314, 328, 329. 
de recenti statements as, 336. 
details, evidence of superfluous, unnecessary, 324. 
diary of accused, 331]. 
diary of third party, 331. 
documents irregularly taken as, 326. 
dying deposition, as, 318, 330. 
extract convictions as, 323. 
foreign records, of, 323. 
habit and repute a thief, of, 307, 338. 
identification, of— 
accused, 324, 325. 
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EVIDENCE—Continued 
identification, of—Continued 
finger-prints, by, 325. 
handwriting, 325, 326. 
parade, by, 325. 
photographs, by, 321. 
productions, 323, 325. 
sound of voice by, 325. 
idiocy, of, where idiot victim of unlawful intercourse, 320. 
incidental matters, in proof of, 249, 338. 
judgments, of, 323. 
judicial records as, 327. 
letters written by accused but not sent, 331. 
medical reports as, 299, 327. 
money, evidence of genuineness unnecessary, 324. 
notes of, taken by Judge, 339. 
office, of holding, 323. 
onus of proof on Crown throughout, 301, 359. 
ownership, of, 323. 
plans or models, of, 326, 327. 
precognition, of statements made in, 298, 310, 313, 318, 331. 
presence of Court, accused, and jury, led in, 301. 
previous convictions, of reset, in charge of, 338. 
productions, not duly lodged, 247, 263. 
productions, proof of a question for Court, 326. 
recent possession of stolen property as evidence of theft, 336. 
relevancy, 303-311. 
character of accused, 307. 
Criminal Evidence Act, under, 308. 
character of person other than accused, 309. 
injured person, 309. 
notice of intention to attack, 309. 
character of place, 308. 
eredibility to, 302, 310, 311. 
crime not charged, 303, 307. 
fair notice, 305. 
family resemblances, 304. 
intent, of criminal, 306, 307. 
libel and defences, to, 303, 317. 
malice, of previous or subsequent, 234, 306. 
motive, 306. 
previous convictions as aggravations, 307. 
res geste, 303, 304, 305, 316. 
special defence, where required, 317. 
reset, of previous convictions in, 338. 
special defence, in support of, 317. 
sufficiency, 334-337. 
all available evidence, party not bound to lead, 336, 337. 
circumstantial evidence, 336. 
de recenti statements as, 336. 
recent possession of stolen property, 336. 
confession. extra-judicial, 334. 
corroboration— 
confession and facts and circumstances, 334. 
de recenti statements, 336. 
essential idea of, 335. 
general rule as to, 334, 360. 
suspicious circumstance not, 334. 
declaration, judicial, 334. 
incidentally, question of sufficiency arising, 336. 
more than sufficient, party not bound to lead though available. 336. 
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EVIDENCE—Continued 
sufficiency—Continued 
one witness— 
incidental matters, to, 335. 
similar acts (Moorov rule), 336. 
statute, under, 335. 
socvi criminis, testimony of, 335. 
unstamped receipts, 332. 
ee against one accused incompetent against all accused, 
MOoT. 
EXPLOSIVES, CRIMINAL USE OF, 86. 
EXTRADITION, 201. 


FALSE ACCUSATION, 130-131. 
against— 
Judge, 130. 
private person, 130. 
unspecified person, 131. 

breach of peace, where, 130. 

crime, by charge of, 131. 

criminal investigation, causing, 131. 

extortion, for purposes of, 131. 

fraud by, 55. 

FALSE OATHS AND DECLARATIONS, 167. 

declarations, 168. 

jurisdiction, 168. 

procuring or attempting to procure another to make, 168, 

statements— 
not made on oath, 167. 
oath, made on, 167. 

See also Perjury, and Subornation of perjury. 

FIRE-RAISING, 79-82. 

culpable and reckless fire-raising, 81, 82. 

fraud, with intent to commit, 81, 82. 

indictment for, 239. 

malicious fire-raising, 82. 

wilful fire-raising— 
attempt, 79. 
completed when fire Jays hold, 80. 
house let to tenant, 81. 
indictable only, 81. 
intent in, 80. 
meaning of, 79. 
mob, by, 80. 
prison-breaking, in, 80. 
subject-matter of, 79, 80. 
threat, 79. 
tried on indictment only, 81. 

FOREIGN ENLISTMENT, 181. 

State at war with friendly State— 
enlisting in military service of, 181. 
supplying or equipping ships for, 182, 183, 

FORGERY, see Uttering as genuine. 
FRAUD, 52-58. 

accusation, fraud by false, 55. 

aggravations of, 58. 

art and part in, 3. 

attempted fraud, 53, 58. 

bankruptey, 74. 
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FRAUD—Continued 
cheating, fraud by practical, 58, 162. 
coin, fraud by use of false, 79, note 1. 
completed crime, 52, 58. 
document, fraud by use of false, 53, 56, 57. 
embezzlement of funds obtained by fraud, 47. 
false accusation, fraud by, 55. 
fire-raising, by, 81, 82. 
gain or loss not essential, 52. 
intention not to pay, obtaining goods with, 56. 
investments, dealings in, 78. 
letters of historical interest, fraud by sale of, 60. 
loss or gain not essential, 52. 
meaning of, 52. 
merchandise marks, 70. 
passing off, fraud by, 56. 
personation, fraud by, 53, 54. 
pretences in, 53, 54, 55, 56, 57. 
theft where owner’s consent obtained by, 18, 19. 
uttering, fraud distinguished from, 53, 59, 60. 
weights and measures, fraud by use of false, 57. 
writings, fraud by sale of false, 60. 
FUGITATION, 
absence of accused, only sentence which can be pronounced in, 349, 
indictment for, where one of several has absconded, 237. 
lodging of productions where indictment for, 262. 
outlaw— 
not a competent witness, 292. 
spouse of, as witness, 296. 
title to prosecute, has no, 213. 
outlawry not a plea in bar of trial, 274. 
recall of sentence of, 269. 
sentence of, prevents bar of prosecutor’s right, 211. 
trial diet, sentence of, on failure of accused to appear at, 269. 
FUGITIVE OFFENDERS, 
apprehension of, 200. 
extradition of, 201. 
FURTUM USUS, 19, 20. 


G 


GAMBLING AND BETTING HOUSES, 154-157. 
bookmakers’ enclosure, 155. 
clubs, 154. 
“‘keeping”’ a betting house, 156. 
““place,” 155, 156. 
newspaper premises, 157. 
totalisator, 155. 
GAMING AND BETTING OFFENCES, 157-161. 
advertising— 
circulars, 159. 
premises, 159. 
aggravation, 161. 
“frequenting or loitering,” 159. 
“passage,” 160, 161. 
““place,”’ 158. 
“street,” 157, 158, 160. 
GRAVES, 
taking bodies from, not theft, 21. 
See Violating sepulchres. 
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HABEAS CORPUS, see Liberation. 
HABIT AND REPUTE, 
reset, in, 69, 307. 
robbery, in, 42, 43. 
theft, in, 38, 338. 
HABITUAL CRIMINAL, 187-190. 
appeal, 189. 
leading persistently a dishonest or criminal life, 188. 
previous convictions, proving, 188. 
Secretary of State, powers of in relation to, 190. 
trial of, 189. 
HAMESUCKEN, 118. 
HIGH COURT OF JUSTICIARY, 
jurisdiction, of, 193, 194. 
powers of— 
extraordinary, exercisable by quorum of Court, 193. 


liberate person detained otherwise than under order of Court, 354. 


respite a sentence, to, 352. 
HOMICIDE, 87-107. 
culpable homicide, 96-105. 
adultery, killing on, 97. 
aggravation of, 100. 
cruel conduct, by, 99, 100. 


diminished responsibility, killing by person suffering from, 97, 98. 


exposure, by, 98, 100, 125. 
injurious drugs, by administration of, 99. 
negligence, by, 100. 

drivers of road vehicles, of, 101. 

joint wrong-doers, of, 103, 104. 

officers and magistrates, of, 101. 

poisons, of persons in charge of, 103. 

railway and other officials, of, 102. 

statutory regulations being obeyed, though, 104, 
provocation, killing on, 93, 96. 


unlawful act, by, where death not a probable consequence, 98, 99. 


death must be direct result of injury, 87, 88, 104. 
injury must be real, 87. 
justifiable homicide, 105-107. 
judicial sentence of death, by, 105. 
officers of law in execution of duty, by, 105. 
riot, in case of, 105. 
self-defence, in, 106, 107. 
soldiers on duty, by, 106. 
murder, 89-96. 
victim— 
health of victim immaterial, 87, 88. 
self-existent life, victim must have, 87. 
See also Murder. 
HOUSEBREAKING AS AGGRAVATION OF THEFT, 24-30. 
breaking, 25, 30, 50. 
house, 24, 25. 
security of house must be violated, 25. 
HOUSEBREAKING WITH INTENT TO STEAL, 50-51. 
aggravations of, 51. 
attempted, 50. 
“breaking,” 25, 30, 50. 
completed crime, 25, 50. 
goods in the loom, intent to destroy, 51. 
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HOUSEBREAKING WITH INTENT TO STEAL—Continued 
‘*house,”’ 24, 25. 
shipbreaking with intent, 50. 
HYSTERICAL AMNESIA, 
bar of trial, not a good plea in, 271. 
special defence, not a, 265. 


ILLEGAL DRILLING, 180. 
IMPERSONATION, 
fraud by, 54. 
rape by, 120. 
INCEST, 148. 
attempt, 148. 
forbidden degrees, 148. 
adoption, 148. 
affinity, among relatives by, 148. 
bastard, 148. 
blood relatives, among, 148. 
indictable only in High Court, 193. 
INCITEMENT TO DISAFFECTION, 181. 
INDECENT PRACTICES, 149-151. 
adults— 
females, between, 150. 
males, between, 150. 
public decency, offence against, 149. 
aggravation, 150, 151. 
children, towards, 149. 
boys, age of, 150. 
Criminal Law Amendment Act, 149. 
girls, age of, 150. 
morals, tending to corrupt, 149. 
exposure in public, 149. 
meaning of, 150. 
INDEMNITY FROM PROSECUTION, 
Act of Indemnity, 353. 
witness adduced by Crown, in favour of, 273, 298. 
INDICTMENT, 216-255. 
accused, name and designation of, 216, 217. 
amendment of, 250, 251, 274, 339. 
authentication of, 248, 250. 
commitment, usual preliminary to, 205. 
conspiracy, where antecedent, 237. 
conviction under, 251, 255. 
attempt, 254. 
common law crime, where statutory offence charged, 251, 252. 
robbery, theft, embezzlement, or fraud, indictment for, 252, 253. 
separable parts of indictment, 253. 
statutory offence, where common law crime charged, 252. 
Criminal Procedure Act, 1887— 
object of, 223, 224. 
§ 5, 224-235. 
§§ 6 and 7, 235-238. 
§ 8, 238-239. 
§ 9, 239-241. 
§ 11, 241-242. 
§ 12, 242. 
§ 13, 242. 
§ 14, 243. 
§ 15, 243. 
§ 19, 243-247. 
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INDICTMENT—Continued 
Criminal Procedure Act, 1887—Continued 
§ 20, 247-248. 
§ 21, 248-250. 
§ 60, 253-254. 
§ 61, 254-255. 
§ 62, 251-253. 
§ 70, 250-251. 
diets for, 248, 249. 
implied allegation in, 235-239, 241-242, 247. 
“both and each or one or other,” 235, 237, 238. 
conclusion of indictments, 247. 
details, latitude in stating, 241, 242. 
“guilty actor or art and part,” 235, 236, 237. 
intent or responsibility, qualifying criminal, 238, 239. 
“now or lately” residing at, 242, 250. 
property of the accused, not the, 242. 
quantities, latitude in describing, 241. 
lists of witnesses and productions, 249, 250. 
locus, 219-223. 
alternative charges, 222, 223. 
exact place of essence, 219. 
fair notice of, 222. 
jurisdiction, relation to, 219, 222. 
latitude of, 219. 
exceptional— 
adjournment where unreasonable, 221, 222. 
cases where allowed, 219, 220, 221. 
how taken, 220. 
reset, in, 69. 
Lord Advocate, name and designation, 217. 
previous conviction, 243, 244, 245, 246, 247. 
productions, 243, 244, 247. 
list of, 249. 
relevancy— 
pleas to, when stated and how disposed of, 274. 
productions not looked at in disposing of pleas to, 274. 
section 31, under, 248, 259, 276. 
socii criminis, all who are to be prosecuted should be joined in one, 237. 
specification of charge, 223-235. 
actor or art and part, 237. 
age, should be stated positively where essential, 225. 
aggravations, 225, 234. 
alternative charges, 234. 
ambiguous words, use of, 232-233. 
“allow,’’ 233. 
“exchange,” 233. 
“expose,” 227, 233. 
“*false,” 225. 
‘*force,”’ 233. 
“having good reason to know,”’ 233, 
“to you or your order,” 233. 
breach of the peace, in, 137. 
concert, acting in, 237-238. 
crime, acts amounting to, should be made matter of substantive charge, 
2365. 
cumulative charges, 234. 
declaration, emission of, 243, 
details, sufficiency of, 229. 
overruled, instances of objection being, 229-231. 
sustained, instances of objection being, 231-232. 
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INDICTMENT—Continued 
specification of charge—Continued 
documents, 243. 
duties of officials, 228. 
essential ingredients of crime, 225, 
general rule of sufficiency, 234. 
indecent practices, in, 150. 
interest of accused, facts which it is in, to establish, 225. 
modus, 226, 227. 
alternative modes, 233, 234, 241. 
“‘money,”’ 248. 
motive, 235. 
names and designations, when should be stated, 228, 233. 
object of, 225. 
previous malice, 234, 235. 
property, description of, 242, 243. 
ownership or possession of, 242. 
statutory forms should be adhered to, 227. 
statutory offence, in, 239, 240. 
time, 217-219. 
alternative charges, 222, 223. 
exact time of essence, 217. 
latitude of— 
alibi, relation to defence of, 219. 
effect of, 219. 
exceptional— 
adjournment where unreasonable, 218. 
admitted from necessity, 218. 
cases where allowed, 69, 148, 218. 
checked by Court, 219. 
how taken, 217, 218. 
implied, where, 217. 
witnesses, list of, 249. 
INFAMY, DECLARATION OF, 166, 167, 285. 
INSANITY, 
bar of trial, where pled in, 271. 
meaning of, 9, 10. 
special defence, insanity at the time, 265. 
INTENT, 
affected by— 
compulsion, 1]. 
diminished responsibility, 97, 117. 
insanity, 9. 
intoxication, 14, 15, 97, 98, 117. 
mistake, 11, 18. 
non-age, 9. 
sleep, 11, 98. 
assault, in, 115, 117. 
drugs, in administering, 126. 
embezzlement, in, 45. 
fire-raising, in wilful, 80. 
meaning of, 1. 
murder, intent in, 91, 108. 
procuring abortion, in, 114. 
theft, in, 16, 17, 18, 19, 20. 
INTERPRETER, 270, 289, 299. 
INTIMIDATION TO PREVENT LAWFUL ACTS, 129. 
INTOXICATION, 
assault, in relation to, 117. 
defence, not a, 10, 14. 
murder, in relation to, 97, 98. 
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INVESTIGATIONS PRELIMINARY TO TRIAL, 214-216. 
accused has no right to see results of, 216. 
diligence to recover writings, 215. 
labelling of articles, 215. 
precognition of witnesses, 214. 
privileged from disclosure, 216. 
publication of comments on, 215, 216. 
search for articles, 215. 
INVESTMENTS, FRAUD IN DEALINGS IN, 78, 187. 
IRREGULAR MARRIAGE, 145. 


J 


JUDICIAL EXAMINATION, 201-203. 
apprehension for, 200, 201. 
declaration— 
magistrate, before whom taken, 202. 
need not be emitted, 202. 
taking of, 203. 
origin of, 202. 
JUDICIAL KNOWLEDGE, 
fact, not of a, 301. 
statutes, of, 319. 
JURISDICTION, 190-196. 
art and part, jurisdiction in relation to, 6, 191. 
betting offences, in, 159. 
breach of duty by magistrates, in, 193. 
Circuit Courts, of, 194, 195. 
coining offences, in, 79, 192. 
crimen continuum, 190. 
deforcement, in, 193. 
False Oaths Act, 1933, under, 168. 
forum delicti, 190. 
forum originis, 190. 
High Court of Justiciary, of, 193, 194. 
incest, in, 193. 
indictment, locus as affecting, 219, 222. 
international law, as affecting, 192. 
Larceny Act, under, 190, 191. 
locus delicti, 191, 192. 
advertising in England and obtaining money from Scotland, 191. 
art and part, in relation to, 6, 191. 
boundaries, territorial, 192. 
foreign ports and harbours, 192. 
posting in Scotland letter addressed to England, 191. 
sea, offences committed at, 192. 
sending abortifacients from Scotland to procure abortion elsewhere, 191. 
ship, on board, 192. 
murder, in, 193. 
nationality as affecting, 190, 192. 
piracy, in, 192. 
rape, in, 193. 
resetter with stolen goods in possession, over, 190. 
Sheriff Court, of, 195, 196. 
thief with stolen goods in possession, over, 190. 
treason, in, 190, 193. 
want of, a plea in bar of trial, 272. 
JURY, 282-285. 
See Trial under Jury. 


382 CRIMINAL LAW OF SCOTLAND 


K 
KNOWLEDGE, 
statutory offences, in, 1, 193. 


L 

LEASING-MAKING, 178. 
LEGAL ASSISTANCE, 

apprehension, right to, on, 200, 202. 

trial, right to, at, 270. 
LEWD, INDECENT, AND LIBIDINOUS PRACTICES, 149. 

See under Indecent practices. 
LIBERATION, 

application for, where detention not under order of Court, 354. 

prevention of undue delay after final commitment, 209. 

See also Bail. 
LIMITATIONS OF TIME, STATUTORY, 211. 
LODGING PRODUCTIONS, DEFENCES, AND NOTICES, 262-266. 

See Productions, Special defence, Notice, and Witnesses. 
LOOM, 

housebreaking with intent to destroy goods in the, 51. 
LORD ADVOCATE, 

appearance of, at trial diet, 268. 

Bill for Criminal Letters, concurrence on, 212, 256. 

pains of law, power to restrict, 349. 

title to prosecute, 212, 216, 217. 

delegation of, 212, 268. 
Secretary of State, where with consent of, 213, 214. 

LOTTERIES, 161-162. 

“facilities,” charge for a licensed track, 162. 

gaming machines, 161. 

prize competitions, 162. 


MALICIOUS MISCHIEF, 84-85. 

aggravations, 85. 

attempt, 85. 

civil dispute, where, 85. 

fishing implements, 84. 

meaning of, 84. 

post office letter-box, 84. 

theft distinguished from, 22. 
MENTAL DEFICIENCY, 

bar of trial, not a good plea in, 271, 

effect of, 11. 

plea of guilty, on, 350. 

procedure on finding of, 349. 
MERCHANDISE MARKS FRAUDS, 70-73. 

defences open, 70. 

False Oaths Act, 1933, 73. 

prosecution of, 73. 

trade description, 71. 

must be applied to goods, 71. 

trade mark, 72. 
MISPRISION OF TREASON, 176. 
MISTAKE, 

excluding wicked intent, 11. 
MITIGATION OF PUNISHMENT, 

accused’s right to be heard in, 278, 350. 

pleas in, 13, 14. 

See also Sentence under Mitigation of. 
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MOBBING, 131-136. 
alarm of lieges, 131. 
art and part, 133, 134, 135. 
breach of the peace— 
distinguished from, 137. 
must be in, 133. 
common purpose— 
Court of law, to obstruct, 169. 
end or means must be unlawful, 131, 132. 
officers of law, to obstruct, 169. 
political, 132 
revolutionary, may be treason, 132. 
vindicating civil right by violence, 132. 
wilful fire-raising, 80. 
consequences of, 134, 135. 
destruction of buildings a statutory offence, 135, 136. 
murder must be charged substantively, 135. 
intimidation as common purpose, 133. 
meaning of, 131. 
number of persons in mob, 132. 
Riot Act, 136. 
treason, distinguished from, 132. 
vindicating civil right by violence, 132. 
MOTIVE, 1, 235, 306. 
MURDER, 89-96. 
adultery, killing on, 97. 
art and part in, 6. 
attempt to, 108. 
death not intended, murder though, 2, 91. 
diminished responsibility, effect of, 14, 97, 98. 
direction to jury where alternative verdicts open, 89, 
exposure, by, 91, 125. 
false evidence, by, 92. 
indictable only in High Court, 193. 
indirect means, by, 92. 
intent, 89. 
abortion, to cause, 91. 
fire-raising, to cause wilful, 91. 
kill, to, 89, 92. 
rape, to commit, 91. 
robbery, to commit, 92. 
shipwreck, to cause, 92. 
intoxication in relation to, 14, 15, 97, 98. 
meaning of, 89. 
poison, murder by, 91. 
provocation— 
danger to person essential, 93, 94. 
effect of, 93. 
housebreaking by night, 95, 107. 
interval, murder after an, 94. 
meaning of, 93, 94. 
police executing warrant, 95, 96. 
resistance to lawful apprehension, how far amounting to provocation, 
95, 96. 
soldiers or sailors on duty, 96. 
theft not provocation, 94. 
violence used in lawfully executing a warrant not provocation, 95. 
words not provocation, 93. 
‘“‘psycopathic personality” in, 98. 
self-defence as a justification of homicide, 106, 107. 
trial, on indictment in High Court only, 193. 
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MURDER—Continued 
violence, murder by, 89, 90. 
wrecking, by, 44, 92. 
See also Homicide and Attempt to murder. 


N 


NECESSITY, 11. 
NIGHT POACHING, 139-141. 
aggravation, 141. 
‘“Game,”’ 139. 
“night,” 139. 
‘‘offensive weapon,” 140. 
successive convictions, 139. 
‘“‘unlawful entry,’ 140. 
violence offered, where, 140. 
NOTICE, 
defence productions and witnesses, of, 264, 265. 
diet of compearance, of new, 259. 
intention, of— 
chastity, to impeach, 265, 309. 
quarrelsome disposition, to prove, 265, 309. 
objection, of— 
previous conviction, to extracts of, 265. 
witnesses on list, inability to find, 266. 
productions, of additional, 263. 
witnesses, of additional, 249. 


Q 
OATH, 
calumny, of, may be administered to private prosecutor, 213. 
false, 167. 


jury, administered to, 284. 
reference, on, not competent, 290. 
unlawful, 179. 
witness, administered to, 296. 
OBSCENE PUBLICATIONS, 152-153. 
common law, at, 152. 
statute, under, 152. 
postal-packet, enclosed in, 152. 
public health, saving of, 153. 
ublic way, visible from, 152. 
OBSTRUCTING COURT OF LAW, 169. 
OBSTRUCTING OFFICERS OF LAW, 169. 
OFFICIAL SECRETS, DISCLOSING, 183. 
ONUS OF PROOF, 301, 339, 359. 
crime, to establish that accused committed, 301, 359. 
diminished responsibility, to establish, 301. 
disclosure, in charge of concealment of pregnancy, to establish, 301. 
presumption of innocence as affecting, 339. 
reasonable belief, to establish, 18, 147, 301. 
special defence, to establish, 301. 
OPENING LOCKFAST PLACES AN AGGRAVATION OF THEFT, 30, 31. 
OPENING LOCKFAST PLACES WITH INTENT TO STEAL, 51. 
attempted theft, indistinguishable from, 51. 
intent to steal, how inferred, 51. 
meaning of opening lockfast places, 30, 31, 51. 
OPPRESSION UNDER COLOUR OF LAW, 127. 
bribe-taking by magistrates or officers of Court, 163. 
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OUTLAW, see Fugitation. 
OVERT ACT, 
conspiracy, in, 185. 
essential to crime, 1. 
meaning of, 1, 2. 
See also Attempt. 


PARDON, 353, 356. 
PEER, 
bail, application for, by, 208. 
PENAL SERVITUDE, 
convict found at large without lawful cause, 171, 353. 
PERJURY, 164-166. 
infamy, declaration of, 166. 
meaning of, 164. 
statement must be— 
categorical, 164. 
competent and material evidence, 165. 
express, 164. 
fact, of, 166. 
false, 164. 
oath or affirmation, on, 164, 165. 
warrant for committal at time of perjury, 204, 205. 
See also Subornation of perjury, and False oaths and declarations. 
PERSONATION, see Impersonation. 
PETITION, PROCEDURE ON, 201, 205. 
PIRACY, 43, 44. 
attempted, 44. 
commission, acts in excess of, 43. 
completed crime, 43. 
definition of, 43. 
goods forcibly thrown overboard, 44. 
necessity, taking provisions from, 43. 
pirates, trading with, 44. 
PLAGIUM, 21, 38, 39. 
reset of, 68. 
POST OFFICE OFFENCES, 49-51. 
aggravations of, 49. 
course of transmission by post, 49. 
indecent or obscene articles in postal packet, 152. 
theft at common law, 21, 49. 
trap to catch offender not a defence, 49. 
POSTPONEMENT, see Diet of Compearance. 
PREGNANCY, CONCEALMENT OF, see Concealment of pregnancy. 
PRESCRIPTION OF CRIMES, 211. 
bar to prosecution, 211. 
fugitation as preventing, 211. 
limitations, statutory, 211. 
prescription not applicable, 211. 
PRESUMPTION OF INNOCENCE, 339. 
PREVENTION OF UNDUE DELAY IN PROSECUTIONS, 209, 210. 
commitment until liberated in due course of law, after, 209. 
60 days, where indictment not served within, 209. 
80 days, where indictment served and accused in jail untried, 209. 
110 days, trial must be concluded within, 209. 
extension of 110 days by High Court, 209, 210. 
treason, application to, 210. 
PREVIOUS CONVICTION, 
aggravation, as, 12, 13. 
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PREVIOUS CONVICTION—Continued 
extracts as proof of— 
aggravation, 245. 
habitual criminal, 188. 
indictment, libelling in, 243, 244, 245, 246. 
jury, not referred to in presence of before verdict, 245. 
lodging of extracts of, 262. 
notice of objection to extracts of, 265. 
““previous’’—conviction and offence must both be, 246. 
verdict, proof of after, 348. 
PRISON-BREAKING, 169, 170. 
breaking-in to rescue prisoner, 170. 
wilful fire-raising in, 80. 
breaking-out— 
aggravation, 170. 
attempt, 170. 
confinement must be lawful, 169. 
means immaterial, 170. 
prison must be proper jail, 170. 
PRISONERS OF WAR, ASSISTING ESCAPE OF, 182. 
PRIVILEGE, 
Crown Office documents, attaching to, 216, 329. 
PROCEDURE AFTER TRIAL, 352-364. 
advocation, 354. 
appeal, 354-364. 
convict at large, 353. 
execution of sentence, 352, 353. 
pardon, 353, 356. 
respite, 352. 
PROCURATOR FISCAL, 
authority of Lord Advocate, prosecutes by, 212. 
investigations, duty in relation to, 214. 
PROCURING ABORTION, 114. 
art and part, 5, 114. 
attempt, 114. 
pregnant, woman must be, 114. 
drugs, by, 114. 
homicide where death results, 91. 
instruments, by, 114. 
intent, 114. 
meaning of, 114. 
violence, by, 114. 
woman herself, by, 114. 
PROCURING FEMALES FOR IMMORAL PURPOSES, 122. 
See under Criminal Law Amendment Acts. 
PRODUCTIONS, 
accused’s right to see, 244, 247. 
additional, notice of, 263. 
almanacs, 320. 
animals as, 321. 
articles in possession of witness, 320. 
articles to be used as evidence, when must be made, 321. 
declaration of accused, 328, 329. 
defence, for lodging of, 265. 
description of, in list, 322. 
evidence as, 263, 264, 319, 334. 
identifying, in evidence, 323. 
indictment, productions not part of, in considering relevancy, 274. 
list of, 249. 
lodging of, 262, 265. 
Clerk of Court or representative, with, 247, 263, 265. 
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PRODUCTIONS—Continued 
lodging of—Continued 

current use, documents in, 264. 
extract convictions, 262. 
fugitation, where indictment for, 262. 
labelled productions, where lodged, 247, 263. 
prejudice through failure in, 263, 264. 
time, in due, 244, 247. 

notice of, 321. 

perishable matter as, 321. 

persons incompetent as witnesses, as, 320. 

photographs as, 321. 

prejudice resulting from failure to make production, 321. 

proof of, a question of law for Court, 326. 

statutes which require to be made, 319. 

statutory orders which require to be made, 319. 

uttering, in, 322. 

weight of, a question of fact for jury, 326. 
PROFANITY, 153. 

breach of the peace, as, 154. 

Sabbath day, by breaking, 153. 

PROOF IN REPLICATION, 302. 
PROSECUTORS AND THEIR TITLE, 212. 
Lord Advocate, 212. 
pains of law, powers to restrict, 349. 
private individuals, 212. 
caution to insist, 213. 
concurrence of Lord Advocate, 213. 
corporate body, 213. 
disclaimer by, 213. 
injured by the crime, 212. 
oath of calumny, may be called on to take, 213. 
outlaw, 213. 
relatives of injured person, 213. 
statutory title, 213. 

Secretary of State, consent of, 213, 214. 

Solicitor-General, 212. 

trial, appearance of prosecutor at, 268, 269. 
PROVOCATION, 94, 116. 

adultery as provocation in homicide, 97. 

assault, in relation to, 116. 

murder, in relation to, 93, 96, 97. 

special defence, not a, 265. 

See also under Murder, and Assault. 
PUBLIC MEETING ACT, 1908, 138. 
PUBLIC ORDER ACT, 1938, 138. 
PUNISHMENTS, 

general use, in, 15. 

preventive detention, 187. 

treason, in, 175, 176. 


RAPE, 119-121. 
aggravation, 121. 
art and part in, 8, 119. 
attempt, 119. 
boy, by, 121. 
carried off and detained, where woman, 121. 
clandestine injury, 120. 
force, degree of, necessary, 120, 121. 
fraud, consent obtained by, 120. 
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RAPE—Continued 
girl under 12 years, of, 119. 
husband of woman, by, 119. 
idiot woman, of, 119. 
indictable only in High Court, 193. 
insensible, while woman, 120 
circumvention, through, 120. 
natural causes, through, 120. 
meaning of, 119. 
penetration, 120. 
personating husband, by, 120. 
prostitute, of, 121. 
tried in High Court only, 119, 193. 
verdicts competent under charge of, 119, 122, 123. 
REMIT FOR SENTENCE, 
competency of, 277. 
desertion of diet where plea withdrawn, 277. 
section 31, indictment, under, 276, 277. 
RESET, 67-69. 
aggravations of, 68, 69. 
art and part in, 67. 
harbouring thief with stolen goods not enough, 67. 
knowledge and possession essential, 67, 68. 
meaning of, 67. 
plagium, of, 68. 
proceeds of sale of stolen property, 68. 
property recovered by police or on their instructions, 67. 
retention from owner essential, 67. 
suspicion that property stolen not enough, 67. 
theft, distinguished from, 37. 
wife screening husband, 68. 
RES JUDICATA, 272. 
RIOT, 137-138. 
RIOT ACT, 136. 
ROBBERY, 39-43. 
aggravations of— 
breach of duty, 43. 
habit and repute, not, 42. 
housebreaking, 43. 
previous conviction, 42. 
amotio in, 42. 
appropriation— 
after effects of violence have ceased, 41. 
completed or attempted, 42. 
contemporaneous with violence, 41. 
in payment of debt, 42. 
attempted robbery, 39, 42. 
breach of duty as aggravation of, 43. 
completed crime, 42. 
contemporaneous, appropriation and violence must be, 41. 
debt, where payment taken violently, 42. 
definition of, 39. 
force, see Violence. 
habit and repute not aggravation in, 42. 
housebreaking as aggravation of, 43. 
intent to appropriate, 41. 
accepting payment to desist from violence, 41. 
payment of debt, appropriation in, 42. 
personal custody, property must be taken from, 40. 
previous conviction as aggravation, 42. 
stouthrief now included under, 39, note 5, 43, note 2. 
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ROBBER Y—Oontinued 

theft distinguished from, 21, 39, note 8, 41. 

value of property taken, 42. 

verdicts competent under charge of, 39. 

violence— 
contemporaneous with appropriation, 41. 
how far essential in, 39, 40. 
money accepted as inducement to desist from, 41. 
not robbery where violence used to resist recovery, 41. 
threat of present injury, 41. 


SEARCH WARRANT, 201, 215. 
SECRETARY OF STATE, 
consent of, to prosecution, 213, 214. 
criminal appeals, powers in relation to, 356. 
habitual criminal, powers in relation to, 190. 
SECTION 31 INDICTMENT, 248, 259, 276. 
SEDITION, 179. 
SEDUCING ROYAL FORCES TO DISAFFECTION, 181. 
SELF-DEFENCE, see Special defence under Self-defence. 
SENTENCE, 
absence of accused, in, fugitation only sentence, 269, 349. 
accused’s right to be heard in opposition to, 349. 
bar, pleas in, 349. 
certification to full bench to determine, 351. 
competency of, 350. 
accused, in relation to, 350. 
charge, in relation to, 350. 
fixed period, deprivation of liberty for, 351. 
eoncurrent, 351. 
consecutive, 351. 
correction of, 351, 352. 
death, of, 351, 352. 
conditional pardon in case of, 353. 
detention during His Majesty’s pleasure, 348. 
execution of, 352, 353. 
fugitation, on failure of accused to appear before High Court, 269, 349. 
Lord Advocate’s power to restrict pains of law, 349. 
mental defective, where accused is, 349. 
mitigation of— 
accused’s right to be heard, 278, 350. 
certificates of character in, 278. 
evidence may be led in, 278. 
Lord Advocate’s powers in relation to, 349. 
pleas in, 13, 14. 
motion for, by prosecutor, 278, 281, 348. 
plea of guilty, following on— 
first diet, tendered at, 275, 276, 280. 
second diet, tendered at, 281. 
section 31 diet, tendered at, 276, 277. 
trial, tendered during course of, 339. 
previous convictions— 
conviction and offence must both be ‘“‘previous,”’ 246. 
proof of, as aggravations, 348. 
pronouncement of, 351. 
recording of, 351. 
respite of, 352. 
See also Punishment. 
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SERVICE, 
indictment, of, 257, 258. 
list of assize, 261. 
notice fixing new diet of compearance, of, 259. 
warrant of final committal, of, 205. 
SHERIFF COURT, 
jurisdiction of, 195, 196. 
SHIP, 
casting away by owner with intent, 83. 
destroying ship the property of another, 83. , 
supplying or equipping for State at war with friendly State, 182, 183. 
wrecking, 44. 
SHIPBREAKING, 
intent to steal, shipbreaking with, 50. 
theft, as aggravation of, 30. 
SLEEP, 
evidence, statements by accused during sleep, as, 315. 
intent, as affecting criminal, 11, 98. 
special defence, how far a, 265. 
SMUGGLING, 184. 
SOCII CRIMINIS, 
indictment of all together, 237. 
SODOMY, 149. 
attempt, 149. 
SOLICITOR-GENERAL, 
title to prosecute on death or removal of Lord Advocate, 212. 
SPECIAL DEFENCE, 265. 
alibi, 265. 
latitude of time, relation to, 219. 
recall of Crown witness after prosecutor’s case closed not competent to 
rebut, 301. 
another named person, that crime committed by, 265. 
diminished responsibility, 265. 
eviderce where inadmissible without, 317. 
hysterical amnesia, 265. 
insanity at the time, 265. 
lodging of, 264, 265. 
onus of proof of, 301. 
provocation, 265. 
self-defence, 265. 
assault, as related to, 116. 
homicide, as related to, 106. 
housebreaking, as related to, 107. 
murder, as related to, 106. 
rape, as related to, 107. 
robbery, as related to, 107. 
sleep, 265. 
temporary mental dissociation, 265. 
trial, special defence read to jury at, 285. 
STATUTES, 
productions, which require to be made, 319. 
STATUTORY OFFENCE, 
art and part in, 236. 
indictment for, 239, 240. 
STATUTORY ORDERS, 
productions, which require to be made, 319. 
STOUTHRIFEF, 39, note 5, 43, note 2. 
SUBORNATION OF PERJURY, 166. 
attempt, 167. 
proceedings, in contemplation, 167. 
inducement, means of, immaterial, 166. 
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SUBORNATION OF PERJURY—Continued 
infamy, declaration of, 167. 
instruction what to depone, 166. 
meaning of, 166. 
statement need not be untrue, 166. 
witness, as affecting competency of, 293. 
See also Perjury, False oaths and declarations, and Conspiracy. 


T 


TEMPORARY MENTAL DISSOCIATION, 
special defence, how far a, 265. 
THEFT, 16. 
accident, theft of property coming into custody by, 31. 
agent, theft or embezzlement by, 34, 35. 
theft where agency cancelled, 36. 
aggravations of— 
breach of duty to protect, 38, 39. 
generally, 31, 39. 
habit and repute, 38. 
housebreaking, 24. 
opening lockfast places, 30. 
plagium, 39. 
previous convictions, 38. 
shipbreaking, 30. 
amotio in, 22. 
art and part of theft distinguished from reset, 37. 
attempted theft, 23, 24. 
by opening lockfast places with intent, 51. 
borrower, by, 33. 
breach of duty as aggravation of, 38. 
captured animals, of, 16. 
carrier, by, 34. 
children under puberty, of, 21. 
clandestinity as bearing on felonious intent in, 18, 20. 
colourable title may exclude felonious intent, 18. 
completed crime, 22, 31, 32. 
custody of another, from, 22. 
attempted theft, 23, 24. 
completed theft, 23, 24. 
malicious mischief, theft distinguished from, 22. 
removal necessary, 22, 23, 24. 
custody of self, from, 31. 
accidental custody, 31. 
found property, 31, 32. 
limited and specified purpose, doctrine of, 32-37. 
deer in enclosure, of, 16. 
definition of, 16. 
embezzlement, distinguished from, 32, 34, 35, 48. 
evidence of, recent possession as, 336. 
finding, theft of property coming into custody by, 31, 32. 
fraud, theft where owner’s consent obtained by, 18, 19, 33. 
furtum usus, 19, 20. 
gain to thief not essential, 20. 
habit and repute as aggravation of, 38. 
herring enclosed in net, of, 17. 
hirer, by, 33. 
housebreaking, aggravated by, 24. 
human bodies, buried and unburied, 21. 
husband and wife, theft as between, 18. 
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THEFT—Oontinued 
intent, excluded by colourable title or mistaken belief, 18. 
intent, must be to appropriate and deprive owner of property, 19. 
mistaken belief may exclude felonious intent, 18. 
negotiorum gestor, by, 36. 
onus of proof of reasonable belief that property belonged to accused, 18, 301. 
opening lockfast places, aggravated by, 30. 
own property, taking of, 16. 
owner of stolen property need not be known, 17. 
oysters or mussels from beds, of, 17. 
pauper selling clothes provided, 33. 
pigeons in a dovecot, of, 16. 
plagium an aggravation of, 39. 
post office, theft from at common law, 21, 35. 
previous conviction an aggravation of, 38. 
rabbits in house or warren, of, 16. 
repentance no defence in, 20. 
reset distinguished from art and part of theft, 37. 
restitution no defence in, 20. 
robbery distinguished from, 21, 39, note 8, 41. 
servant, by, 33, 34, 35. 
shipbreaking, aggravated by, 30. 
soldier selling uniform, 33. 
storekeeper, by, 33. 
thief, from custody of another, 17. 
trap to catch thief not a defence, 19. 
trout from proper stank or loch, of, 17. 
use of property, of, 19, 20. 
value of property stolen immaterial, 20. 
verdicts competent under charge of, 16. 
wild animals, taking of, 16. 
See also Housebreaking with intent to steal, and Opening lockfast places with 
intent to steal. 
THIMBLING, 162. 
THOLED ASSIZE, 272-273. 
THREATS, 128. 
aggravation, 129. 
blackmail, 128, 129. 
extortion, where for purposes of, debt due not a defence, 128. 
veritas not a defence, 128. 
fire-raising, to commit wilful, 79, 128. 
murder, to, 128. 
serious injury, to do— 
person, to, 128. 
property, to, 128. 
reputation, to, 128. 
verbal, 128. 
written, 128. 
TOTALISATOR, 155, 158, 162. 
TRADE DISPUTES ACTS, 130. 
TRAP TO CATCH CRIMINAL, 
post office offences, in relation to, 49. 
theft, in, 19. 
TREASON, 171. 
acts of, 171. 
adhering to king’s enemies “‘within the realm or elsewhere,” 174. 
allegiance to king, who owe, 175. 
art and part, 2, 8, 176. 
assaults on sovereign, 177. 
compassing or imagining death of sovereign, consort or heir, 172. 
“enemy,” 175. 
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TREASON—Continued 
indictable only in High Court, 193. 
jurisdiction in, 190. 
“king,” 171. 
misprision of treason, 176. 
mobbing distinguished from, 132. 
punishment for, 175, 176. 
**queen, his,” 171. 
treason-felony, 177. 
trial, indictment in High Court only, 193. 
procedure in, 175, 210. 
violating king’s companion or daughter, 173. 
war within the realm, levying, 173, 174. 
TREASON-FELONY, 177. 
TRIAL, 266-352. 
absence of accused, pleas in, 269. 
adjournment of, 279, 282. 
after verdict and before sentence, 349. 
amendment of indictment, on, 251, 279. 
day to day, from, 352. 
defence’s witnesses or preductions, where due notice of not given, 282. 
fresh evidence, recent discovery of, 279. 
instructions, to enable fiscal to obtain, 280. 
latitude of time or place, where too great, 218, 222, 279. 
productions, for inspection of, 279. 
record, entry of in, 352. 
seclusion of jury during, 352. 
specified day, must be to a, 279. 
witness, absence of a material, 279. 
witness on Crown List, not identifiable, 279. 
amendment of indictment, 250, 251, 274, 339. 
appearance at, 268, 269. 
accused failing to appear, 269. 
prosecutor failing to appear, 268. 
bar, pleas in— 
age, under 8 years of, 271. 
hysterical amnesia, 271. 
indemnity, 273. 
insanity, 271. 
jurisdiction, no, 272. 
mental deficiency, 271. 
outlaw, 274. 
pleading diet, should be stated at, 270, 271. 
proof of, 271, 274. 
pupilarity, 271. 
res judicata, 272. 
tholed an assize, 272-273. 
breach of duty by magistrate, indicted in High Court only, 193. 
conduct of, unfair— 
accused not giving evidence, comment on, 290, 291. 
previous convictions, reference to, 284, 307, 333. 
Court, powers of, 266-267. 
citation, in case of failure to obey, 267. 
close doors, to, 266. 
contempt, to prevent, 267. 
contempt, to punish for, 266, 267, 296. 
place of trial, to change, 267. 
verdict, in relation to, 340, 345. 
deforcement, indicted in High Court only, 193. 
diet of— 
calling, 268, 279. 
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TRIAL—Continued 
diet of —Continued 
continuation of, 268, 279, 352. 
peremptory, is, 268. 
expedition of, within 110 days of committal, 204, 205, 209. 
guilty, plea of— 
direct and unambiguous, must be, 278. 
first diet, tendered at, 275, 276, 280. 
murder, not accepted on charge of, 278. 
prosecutor may refuse to accept, 278. 
second diet, tendered at, 281. 
section 31 diet, tendered at, 276, 277. 
trial, tendered during course of, 339. 
withdrawal of, 277, 280. 
habitual criminal, 189. 
incest, indicted in High Court only, 193. 
interpreter, appomtment of, 270, 289. 
jury, 282, 285. 
addresses to, by parties, 339. 
alien may not sit on, if challenged, 283. 
balloted for previous case, may of consent try subsequent case, 283. 
challenges, 283. 
charge, Judge’s, 339, 359, 360. 
constitution of, 282, 284. 
death or illness of juror, 284, 285. 
inclosure after charge, 284, 340. 
indictment or summary read to, 284. 
inspection of productions by, 301. 
previous convictions not read to, 284. 
recommendation to leniency or mercy, may make, 348. 
reduced in number, 285. 
seclusion— 
adjournment, during, 352. 
breach of, 285. 
capital and certain other cases, in, 284. 
communication with jury where no seclusion, 285. 
special defence, when read to, 285. 
swearing of, 284. 
verdict, return by, 339, 340. 
mental defective, procedure where accused found to be, 349. 
raurder, on indictment in High Court only, 193. 
open Court, must be in, 266. 
place of, 194-196, 259-261. 
change, power of Court to, 267. 
closed doors, power of Court in relation to, 266. 
pleading diet, 270. 
pleas to be stated at, 274. 
review of proceedings at, where trial diet in High Court, 280. 
pigduatians without due notice, motion to be allowed to use, when . 
made, 282. 


proof, 285-339. 
incidental matters, of, 338. 
onus of, 301, 339, 359. 
presence of Court, accused, and jury, 301. 
presumption of innocence as affecting, 339. 
replication, in, 302. 
rape indicted in High Court only, 119, 193. 
relevancy of indictment— 
pleas to, when taken and how disposed of, 274, 275. 
productions not looked at, 274. 
sentence, motion for by prosecutor, 348. 
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TRIAL—Continued 
separation of charges— 
discretion of Court, how exercised, 281. 
motion for, when made, 281. 
separation of trials— 
general rule, 281. 
motion for, when made, 281. 
number of accused, where large, 282. 
special grounds for, 281, 282, 291. 
special defence, 285. 
treason— 
indictable in High Court only, 193. 
procedure in, 175, 210. 
trial as in murder, 175. 
uttering as genuine, indictable only, 59. 
verdict, return of, 340-348. 
wilful fire-raising, indictable only, 81. 
witnesses not on lists, motion to be allowed to examine, when made, 282. 
See also Evidence, Productions, Sentence, Special defence, Verdict, and Witness. 


UNLAWFUL OATHS, 179. 
UTTERING AS GENUINE, 59. 
authorised signature uttered as actual signature, 66. 
authority to fill in implied where bill-stamp signed blank, 64. 
bank notes, 69. 
completed crime, 59, 64, 65. 
dead or fictitious person, signature of, 62, 63. 
false statements in an authentic writing, 59. 
forgery per se not a crime, 59, note 2, 64. 
fraud, distinguished from, 53, 59, 60. 
indictable only, 59. 
initials, authentication by, 59, 63. 
mark, authentication by, 59, 63, 64. 
meaning of, 59. 
name of granter or witness, simulate or assumed, 62, 63. 
notarial execution, 62. 
posting as uttering, 66. 
prejudice of another, use towards, 59, 63, 64. 
pretence as to authenticity of live writing, 59, 60. 
purpose in uttering, 60, 66. 
registration as uttering, 65. 
signature, initials, or mark, 59, 62, 63, 64. 
trial on indictment only, 59. 
use of writing where false character disclosed, 64. 
witness, falsehood in signature of, 59, 62. 
writing, 59. 
false diploma used as evidence, 60, 66. 
falsehood in, what amounts to, 59, 60, 62, 63, 64. 
imitation of handwriting not necessary, 62. 
letters of merely historical interest, 60. 
live document essential, 60. 
notarially executed, 62. 
obligatory, need not be, 60, 61. 
prejudice of others, tending towards, 59, 60, 63, 64. 
stamped or unstamped, 60, 64. 
witnessing, falsehood in, 59, 62, 63, 64. 
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VERDICT, 340-348. 
accused, in presence of, 347. 
acquittal, formal verdict of, 347. 
procedure on, 347. 
ageravations, verdict finding aggravations of crime, 343, 346, 347. 
alternative charges, on, 346. 
art and part, guilty as, 340. 
attempt, guilt of, 343. 
co-accused, must dispose of each severally, 345, 346. 
common law crime, guilt of, on statutory charge, 343, 344. 
correction of, 340, 345. 
correspondence of, with indictment, 340, 341, 342. 
cumulative charges, must dispose of all, 345, 346. 
embezzlement, verdict competent on charge of, 45, 343. 
exhaustive of charge, should be, 344, 345. 
formality of, 340. 
fraud, verdict competent on a charge of, 52, 343. 
general verdict, 341. 
ambiguous in relation to terms of indictment, 344. 
guilty as libelled, 340. 
insanity, finding, 347, 348. 
part of charge, guilt of, 343, 347. 
rape, verdict competent on a charge of, 119, 122, 123, 344. 
recommendation to leniency or mercy in, 348. 
record of, 340. 
return of, 339, 340. 
robbery, verdict competent on a charge of, 39, 343. 
special verdict, 341. 
statutory offence, guilt of, on common law charge, 344. 
theft, verdict competent on a charge of, 16, 343. 
See Indictment under Conviction. 
VIOLATING SEPULCHRES, 52. 
attempt at, 52. 
completed by disturbing body, 52. 
theft, taking buried body not, 21. 
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WARRANT, 
apprehension of accused, for, 198, 199, 201. 
apprehension of witness for precognition, for, 214. 
citation of witness for precognition, for, 201, 214. 
committal, for further examination, 203, 204. 
committal, until liberated in due course of law, 204. 
continues in effect when diet adjourned, deserted pro loco et tempore or 
postponed, 205, 280. 
diligence to recover writings, for, 215. 
indictment, for citation on, 256. 
search, for, 201, 215. 
WITNESS, 
affirmation by, 290, 296, 297. 
child, when sworn, 297. 
citation of— 
precognition, for, 214, 260. 
trial, for attendance at, 260, 261. 
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WITNESS—Continued 
compellability of, 297. 
accused, against own will, 290, 291. 
accused by co-accused, 291, 337. 
accused by prosecutor, 290. 
incriminating questions, to answer, 297, 298. 
solicitor of accused, as to confidential matters, 295. 
spouse of accused by co-accused, 337. 
spouse of accused by prosecutor, 286, 287, 288. 
competency of, 285-296. 
accused, 290. 
alien enemy, 292. 
bribed by prosecutor or accused, person, 292, 293. 
child, young, 285, 286. 
deaf and dumb persons, 289. 
epileptic, 319. 
idiot, production of when victim of unlawful intercourse, 320. 
incompetent against one accused incompetent against all, 296, 337. 
insane persons and idiots, 288, 319, 320. 
interest, notwithstanding, 285, 292, 293. 
judges, as to what took place before them officially, 290. 
malice, notwithstanding, 293. 
mentally defective persons, 288, 289. 
outlaw unreponed, 292. 
outlaw’s spouse, 296. 
precognition after citation, 294. 
precognition in presence of other witnesses, 293. 
presence in Court as affecting, 294, 295. 
public prosecutor conducting prosecution as advocate, 290. 
relatives of accused, 285, 288. 
religious belief, having no, 290. 
socit, competent or incompetent as against all, 296. 
socius against whom charge departed from, 291. 
socius, called for Crown, 273, 292, 293, 298. 
socius where trials separated, 291. 
socius who has pled guilty, 291. 
solicitor of accused, 295. 
spouse of accused, 286-288, 296. 
bigamy, under charge of, 288. 
common law, at, 286, 287. 
Criminal Evidence Act, under, 287, 288. 
spouse of one of several accused, 296. 
spouse of outlaw, indicted but not appearing, 296. 
subornation, in case of, 293. 
testimony of one accused as against co-accused, 337-338. 
testimony of witness called by one accused as against co-accused, 337. 
confidentiality— 
clergyman to whom accused has made confession, 315. 
solicitor of accused adduced as witness for prosecution, 295, 
credibility of— 
character, as affecting, 310. 
different statement on specified occasion, 302, 310, 311, 329. 
judicial declaration on, 329. 
proof of, 302. 
foundation for attacking laid in cross, 301, 311. 
impeached in advance, may be, 301. 
mentally defective persons, 288, 289. 
precognosced in presence of other witnesses, where, 294. 
defence, for— 
notice to be given, 264, 265. 
deposition of living, 301. 
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WITNESS—Continued 
examination of, 296-303. 
chief, in, 299, 302. 
Court by, 299. 
credibility on, 301, 302. 
cross, in, 299, 302. 
accused, when crossed by co-accused, 337, 338. 
in causa as well as in cross, 337. 
witness called by one accused not crossed by co-accused, 337. 
experts, 303. 
facts, not inferences on, 303. 
incriminating questions, 297. 
interpreter, through, 299. 
oath or affirmation, on, 296, 297. 
obligation to answer all competent questions, 297. 
recall, on, 299, 300. 
re-examination, 299. 
refreshing memory, 298. 
relevant, questions must be, 302. 
signed precognition destroyed before, 298. 
incidental matters, witness need not be on list, 249, 338. 
indemnity against prosecution when called as witness for Crown, 273, 292, 
293, 298. 
list, 249, 294. 
additional, notice of, 294. 
notice of— 
additional witnesses for prosecution, 249. 
defence, witnesses for, 264, 265. 
oath administered to, 296, 297. 
precognition of, 214. 
recall of, 299, 300. 
WRECKING, 44. 
goods carried off from wreck, 44. 
murder if death result, 44, 92. 
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